
AGENDA: June 19, 2018 
All Documents for public review on file with the District’s secretary located at 806 Palm Canyon Drive, Borrego Springs CA 92004 
Any public record provided to a majority of the Board of Directors less than 72 hours prior to the meeting, regarding any item on the open session portion of this agenda, is available for public 
inspection during normal business hours at the Office of the Board Secretary, located at 806 Palm Canyon Drive, Borrego Springs CA 92004. 
The Borrego Springs Water District complies with the Americans with Disabilities Act.  Persons with special needs should call Geoff Poole – Board Secretary at (760) 767 – 5806 at least 48 hours 
in advance of the start of this meeting, in order to enable the District to make reasonable arrangements to ensure accessibility. 
If you challenge any action of the Board of Directors in court, you may be limited to raising only those issues you or someone else raised at the public hearing, or in written correspondence 
delivered to the Board of Directors (c/o the Board Secretary) at, or prior to, the public hearing.     
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Borrego Water District Board of Directors 

Special Meeting 

June 19, 2018 @ 9:00 a.m. 

806 Palm Canyon Drive 

Borrego Springs, CA  92004 

 
 

 

I. OPENING PROCEDURES 

A. Call to Order 

B. Pledge of Allegiance 

C. Roll Call 

D. Approval of Agenda 

E. Comments from the Public & Requests for Future Agenda Items (may be limited to 

3 min) 

F. Comments from Directors 
 

 

II. ITEMS FOR BOARD CONSIDERATION AND POSSIBLE ACTION 
A. Resolution No. 2018-06-02 Authorizing Execution and Delivery by the District of a  

Loan Agreement and Promissory Notes  and Approving Certain Other Actions with 

Respect Thereto - W Diven, Esq. – BB&K 

B. Resolution No. 2018-06-03 Authorizing Execution and Delivery by the District of an 

Installment Sale Agreement and an Assignment Agreement with Respect to the 

Financing of the Acquisition, Construction, and Installation of Certain Improvements to 

the Districts Sewer Enterprise and Water Enterprise and Approving Certain Other 

Actions with Respect Thereto – W. Diven Esq. – BB&K 

 

ADJOURN BWD MEETING AND CONVENE BORREGO WATER DISTRICT PUBLIC 

FACILITIES CORPORATION BOARD OF DIRECTOR MEETING. FOLLOWING PFC 

BOARD MEETING, THE BWD BOARD WILL RE-CONVENE 

 

C. Fiscal Year 2018-19 Draft Budget and CIP – K Pittman 

D. CIP Contract Construction Management Budget Item – L. Brecht 

E. Transition Management Consulting Budget Item – L. Brecht 

F. New CIP & Operations Reporting Requirements – L Brecht 

G. BWD Cyber Policy - K Pittman 

H. BWD Comment Letter on County of San Diego Property Specific Requests process– L 

Brecht 

I. Conditional Approval of USGS Drill Rig for BWD Replacement Well Investigation – T. 

Driscoll/G Poole 

J. Final Budgets for Water and Sewer Project Submitted for State Grant Funding  – G 

Poole 

 

III. INFORMATIONAL ITEMS 

A. AB 1668 & SB 606: Impacts on Future Rate Structure – H. Ehrlich 

1. E-Correspondence from Rebecca Falk and H. Ehrlich Response  
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B. BWD Groundwater Sustainability Plan Advisory Committee Representative Report 

– D Duncan, Verbal 

 

 

IV. STAFF REPORT 

A. General Manager 

1. Contracting and Purchasing Policy 

2. Construction Management Plan and Schedule  

3. Club Circle Trash Contract Update 

4. Club Circle Reimbursements Update 

5. AT&T Cell Tower at Rams Hill – G Poole 

6. Mesquite Ranch Request for Waiver of Sewer Stand By Fees 

7. Downstream Sewerline Repair/Maintenance Update 

8. Preparation for Prop 218 Rate Setting Cycle 

 

V. CLOSED SESSION: 
A. Conference with Legal Counsel - Significant exposure to litigation pursuant to 

paragraph (2) of subdivision (d) of Section 54956.9: (two (2) potential cases) 

B. Conference with legal counsel for Public Employee Performance Evaluation - Title: 

General Manager Employee Performance Review- pursuant to subdivision (d) (4) of 

Government Code Section (Government Code § 54957). 

 

VI. CLOSING PROCEDURE 
A. Suggested Items for Next/Future Agenda 

B. The next Meeting of the Board of Directors is scheduled for June 27th 2018, at the 

Borrego Water District  
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BORREGO WATER DISTRICT 

BOARD OF DIRECTORS MEETING – JUNE 19, 2018 

AGENDA BILL 2.A 

  

June 12, 2018 

  

TO:    Board of Directors, Borrego Water District 

FROM:        Geoff Poole, GM  

SUBJECT:    Resolution No. 2018-06-01Authorizing Execution and Delivery by the District a 

Loan Agreement and Promisssory Note and Approving Certain Other Actions with Respect Thereto - 

W Diven, Esq. – BB&K 

 

RECOMMENDED ACTION:  

Approve Resolution No. 2018-06-02 

 

ITEM EXPLANATION: 

Starting over one year ago, a Board Committee of Directors Brecht/Ehrlich and Staff have been 

working with Fieldman/Rolapp, BBK, Brandis/Stahlman and others on the issuance of bond 

financing for upcoming BWD capital improvements. The net result has seen BWD presented with 

a very competitive interest rate, term and other bond covenants from Pacific Western Bank on the 

“new money” and a slight improvement in the rate on BWD’s existing BBVA Compass debt 

through a refinancing.   

Consultants, Staff and the Committee are recommending approval of the attached Resolution to 

begin the transaction. A memo from Bond Counsel, Warren Diven, is currently under development 

and will be added to the packet once completed to provide additional information and the specific 

Resolutions and accompanying information. This action is a little out of the usual since the BWD 

Public Facilities Corporation Board will also be meeting as part of this transaction. Staff and 

Warren Diven are working on the format of both Agendas as we speak and they will be 

incorporated into the next draft of the Agenda.  

FISCAL IMPACT 

BWD will receive approximately $5.5 million for upcoming, planned CIP expenditures 

ATTACHMENTS  

1. Memo from Legal Counsel 

2. Resolution No 2018-06-02  
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Warren B. Diven 
Partner 
(619) 525-1337 
warren.diven@bbklaw.com 

Indian Wells 
(760) 568-2611 

Irvine 
(949) 263-2600 

Los Angeles 
(213) 617-8100 

Manhattan Beach 
(310) 643-8448 

 

Ontario 
(909) 989-8584 

Riverside 
(951) 686-1450 

Sacramento 
(916) 325-4000 

Walnut Creek 
(925) 977-3300 

Washington, DC 
(202) 785-0600 

 
 

655 West Broadway, 15th Floor, San Diego, CA 92101 
Phone: (619) 525-1300  |  Fax: (619) 233-6118  |  www.bbklaw.com 

 

Memorandum 

To: President and Board of Directors, Borrego Water District 

Geoff Poole, General Manager, Borrego Water District 

From: Warren B. Diven 

Date: June 12, 2018 

Re: June 19th Borrego Water District Board of Directors Meeting and Borrego 

Water District Public Facilities Corporation Board of Directors Meeting - 

Consideration of Approval of Resolutions to Authorize the Execution and 

Delivery of 2018 Installment Purchase Agreement and 2018 Loan Agreement 

 

At the June 19, 2018 special meeting of the Borrego Water District (the “District”), the 

Board of Directors (the “BWD Board”) will be asked to consider the approval of the following 

resolutions: 

 

 Resolution authorizing the execution and delivery of by the District of a Loan 

Agreement and Promissory Notes and Approving Certain Other Actions in 

Connection Thereto (the “Loan Agreement Resolution”); and 

 

 Resolution authorizing the execution and delivery of by the District of an Installment 

Purchase Agreement and an Assignment Agreement with respect to the Financing of 

the Acquisition, Construction and Installation of certain Improvements to the 

District’s Water Enterprise and Sewer Enterprise and Approving Certain Other 

Actions in Connection Thereto (the “Installment Purchase Agreement 

Resolution”). 

 

By adopting the Loan Agreement Resolution, the BWD Board will be: 
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o Authorizing the District to enter into a Loan Agreement with Compass Bank, dba 

BBVA Compass Bank (the “Compass Bank”) pursuant to which the Bank will make 

two loans to the District: 

   

 Loan 2018A - the proceeds of this loan will be used to defease and prepay the 

Installment Payments (the “2008 Installment Payments”) that remain due and 

owning by the District pursuant to the Installment Purchase Agreement entered 

into in 2008 by and between the District and the Borrego Water District Public 

Facilities Corporation (the “Corporation”).  The 2008 Installment Payments have 

been assigned by the Corporation to Citizens Business Bank.   

 

 Loan 2018B – the proceeds of this loan will be used to prepay a loan made to the 

District by Compass Bank in 2015. 

 

o Authorizing the execution and delivery of separate promissory notes to secure the 

repayment of the Loans. 

 

o Authorizing the District to enter into an Escrow Deposit and Trust Agreement (the 

“Escrow Agreement”) to establish the terms and conditions pursuant to which 

the2008 Installment Payments will be defeased and prepaid. 

 

o Designating Loan 2018A as a “qualified tax-exempt obligation.” 

 

By adopting the Installment Purchase Agreement Resolution, the Board will be: 

 

o Authorizing the District to enter into an Installment Purchase Agreement (2018 

Capital Improvement Project) (the “IPA”) by and between the Corporation and the 

District pursuant to which the Corporation agrees to finance the acquisition, 

construction and installation of certain capital improvements to the District’s Sewer 

Enterprise and Water Enterprise (the “Project”).  

 

o Authorizing the District to act as the agent to the Corporation to carry out the 

acquisition, construction and installation of the Project. 

 

o Authorizing the District to repurchase the Project from the Corporation and to pay the 

purchase price of the Project in Installment Payments to be set out in the IPA. 

 

o Awarding the purchase of the 2018 Installment Payments to Pacific Western Bank 

(“Pacific Western”). 
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o  Authorizing the District to enter into an Assignment Agreement with the Corporation 

and Pacific Western pursuant to which the Corporation will assign its rights to receive 

the 2018 Installment Payments to Pacific Western. 

 

o Designating the Installment Purchase Agreement as a “qualified tax-exempt 

obligation.” 

 

*    *    * 
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At the June 19, 2018 special meeting of the Borrego Water District Public Facilities 

Corporation (as defined above, the “Corporation”), the Board of Directors (the “PFC Board”) 

will be asked to consider the approval of the following resolutions: 

 

 Resolution authorizing execution and delivery by the Corporation of an Escrow Deposit 

and Trust Agreement and Approving Certain Other Actions with Respect Thereto (the 

“PFC Escrow Agreement Resolution”); and 

 

 Resolution authoring execution and delivery by the Corporation of an Installment 

Purchase Agreement and an Assignment Agreement and Approving Certain Other 

Actions with Respect Thereto (the “PFC Installment Purchase Agreement 

Resolution”). 

 

By adopting the PFC Escrow Agreement Resolution, the PFC Board will be approving the 

Escrow Agreement as defined above. 

 

By adopting the PFC Installment Purchase Agreement Resolution, the PFC Board will be 

approving the Installment Purchase Agreement and the Assignment Agreement as defined above. 

 

Please feel free to provide any questions that you may have either prior to or during the 

Borrego Water District meeting or the Corporation meeting, as applicable. 
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RESOLUTION NO. 2018-06-02 

RESOLUTION OF THE BOARD OF DIRECTORS OF BORREGO WATER DISTRICT 

AUTHORIZING EXECUTION AND DELIVERY BY THE DISTRICT OF A LOAN 

AGREEMENT AND PROMISSORY NOTES AND APPROVING CERTAIN OTHER 

ACTIONS IN CONNECTION THERETO 

WHEREAS, the Borrego Water District (the “District”) is authorized under the provisions of 

Articles 10 and 11 of Chapter 3 of Part 1 of Division 2 of Title 5 of the California Government 

Code, commencing with section 53570 of said Code (the “Bond Law”), to issue its “revenue 

bonds” as defined therein, including “bonds, warrants, notes or other evidence of indebtedness” 

for the purpose of refunding certain outstanding obligations of the District; and 

WHEREAS, in 2015 the District obtained a loan from Compass Bank to refund an outstanding 

obligation of the District pursuant to a loan agreement (the “2015 Prior Loan”), between the 

District and Compass Bank and executed and delivered a promissory note (the “2015 Prior Note”) 

to evidence the obligations of the District to Compass Bank under the 2015 Prior Loan; and 

WHEREAS, the District has incurred certain debt obligations referred to as the “Borrego Water 

District Refunding Installment Purchase Payments for Improvement District No. 4 (Water 

Enterprise Improvements) Series 2008 (Bank Qualified)” (the “2008 Prior Obligations”) made 

under an Installment Purchase Agreement, dated as of August 1, 2008 (the “2008 Installment 

Purchase Agreement”), by and between the District and the Borrego Water District Public 

Facilities Corporation (the “Corporation”); and 

WHEREAS, the District, has determined that it is in the best interest of the District to defease and 

prepay the 2008 Prior Obligations; and 

WHEREAS, the District has determined to obtain two loans (“Loan 2018A” and “Loan 2018B” 

and, together, the “Loans”) from Compass Bank, dba BBVA Compass Bank (the “Bank”) pursuant 

to a loan agreement (the “Loan Agreement”) and to execute and deliver to separate promissory 

notes for each loan: (1) Note 2018A to be made and secured for Loan 2018A for the purpose of 

defeasing and prepaying the 2008 Prior Obligations and (2) Note 2018B (together with Note 

2018A, the “Notes”) to be made and secured for Loan 2018B to prepay the 2015 Prior Note; and 

WHEREAS, the Notes, and any bonds or other obligations issued on a parity therewith in 

accordance with the terms of the Loan Agreement, will be payable from and secured by a pledge 

of and lien on the Net Revenues (as defined in the Loan Agreement); and 
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WHEREAS, forms of the Loan Agreement and the Notes are on file with the Secretary of the 

Board of Directors of the District (the “Board”) and have been made available to the Board; and 

WHERERAS, in order to establish the terms and conditions pursuant to which the 2008 Prior 

Obligations will be defeased and prepaid, it is necessary for the District and the Corporation must 

enter into an Escrow Deposit and Trust Agreement with U.S. Bank National Association (the 

“Escrow Agreement”), as escrow bank; and 

WHEREAS, as the result of the passage of SB 450 that became effective on January 1, 2018, 

Section 5852.1 of the Government Code of the State of California (“Section 5852.1”) provides that 

the Board of Directors obtain from an underwriter, financial advisor or private lender and disclose, 

in a meeting open to the public, prior to authorization of the Loan Agreement, good faith estimates 

of: (a) the true interest cost of the Notes, (b) the finance charge of the Notes, meaning the sum of 

all fees and charges paid to third parties, (c) the amount of proceeds of the Loans received less the 

finance charge described above and any reserves or capitalized interest paid or funded with 

proceeds of the Installment Payment Rights and (d) the sum total of all Loan Payments (as defined 

in the Loan Agreement) under each of the Loans calculated to the final maturity of each of the 

Notes plus the fees and charges paid to third parties not paid with the proceeds of the Notes; and 

WHEREAS, in accordance with Section 5852.1, the Board of Directors has obtained such good 

faith estimates from Fieldman, Rolapp & Associates, Inc., the municipal advisor to the District 

(the “Municipal Advisor”), and such estimates are disclosed in Exhibit A attached hereto (the “SB 

450 Summary”); and 

WHEREAS, the District has not issued or effected the issuance of, and does not reasonably expect 

to issue or effect the issuance of more than $10,000,000 of tax exempt obligations during the 2018 

calendar year and, therefore, desires to designate Note 2018A as a “qualified tax-exempt 

obligation” as defined by Section 265(b)(3) of the Internal Revenue Code of 1986, as amended (a 

“Qualified Tax-Exempt Obligation”); and 

WHEREAS, all other legal prerequisites to the adoption of this Resolution have been met; and  

NOW, THEREFORE, BE IT RESOLVED, DETERMINED AND ORDERED BY THE 

BOARD OF DIRECTORS OF THE BORREGO WATER DISTRICT AS FOLLOWS: 
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SECTION 1. Approval of Loan Agreement and Notes.  The Loan Agreement and the 

Notes presented at this meeting are approved, and the President and Vice-President of the Board 

of Directors and the General Manager of the District (each, an “Authorized Officer”) are each, 

acting alone, authorized to execute, acknowledge and deliver the Loan Agreement and the Notes 

on behalf of the District.  The principal of Note 2018A shall be in an amount of not to exceed 

$2,350,000 and the interest rate of Note 2018A shall not exceed 3.70% per annum.  The principal 

of Note 2018B shall be in an amount of not to exceed $875,000 and the interest rate of Note 2018B 

shall not exceed 4.50% per annum.   

SECTION 2. Approval of the Escrow Agreement.  The Escrow Agreement presented at 

this meeting is approved and each Authorized Officer, acting alone, authorized to executed and 

deliver the Escrow Agreement on behalf of the District. 

SECTION 3. Modifications.  The approval of the Loan Agreement, the Notes and the 

Escrow Agreement given by this Resolution shall apply to any modification or amendment of any 

of said documents which is agreed upon and approved by the Authorized Officer executing the 

Loan Agreement, the Notes and the Escrow Agreement and Best Best & Krieger LLP as General 

Counsel and Special Counsel to the District, as being necessary to carry out the provisions thereof 

and the authorizations and direction provided in this resolution. 

SECTION 4. Designation of Loan 2018A as a “Qualified Tax-Exempt Obligation”.  

Based upon the fact that the District has not issued or effected the issuance of, and does not 

reasonably expect to issue or effect the issuance of more than $10,000,000 of tax exempt 

obligations during the 2018 calendar year, the District hereby designates the Installment Purchase 

Agreement as a “qualified tax-exempt obligation.” 

SECTION 5. Further Action.  Each Authorized Officer and the other officers of the 

District are hereby authorized and directed, jointly and severally, to do any and all things and to 

execute and deliver any and all documents which they may deem necessary or advisable in order 

to consummate the execution and delivery of the agreements approved hereby and to otherwise 

effectuate the purpose of this Resolution, and such actions previously taken by such officers are 

hereby ratified and confirmed.  
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SECTION 6. Effective Date.  This resolution shall take effect upon adoption. 

PASSED AND ADOPTED by said Board on this ________ day of ________, 2018 by the 

following vote: 

AYES: 

NOES: 

ABSENT: 

ABSTAIN: 

 

STATE OF CALIFORNIA ) 

 ) 

COUNTY OF SAN DIEGO ) 

 

I,     , Secretary of the Board of Directors of the Borrego Water District, 

do hereby certify that the foregoing is a true and correct copy of a resolution passed and adopted 

by the Board of Directors of the Borrego Water District at a meeting of said Board held on the 

_________ day of _______________, 2018. 

 

 

__________________________________________ 

Name: ____________________________________ 

Secretary of the Board of Directors of the 

Borrego Water District 
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EXHIBIT A 

SB 450 SUMMARY 

Set forth below are good faith estimates of Fieldman, Rolapp & Associates, Inc., the 

municipal advisor, as required under Section 5852.1 of the California Government Code (the 

“Code”) for Loan 2018A to defease and prepay the 2008 Prior Obligations.  The following 

estimates have no bearing on, and should not be misconstrued as, any not-to-exceed financial 

parameters authorized by resolution. 

(a) The true interest cost of the bonds is estimated at 3.35%, calculated as provided in 

Section 5852.1(a)(1)(A) of the Code. 

(b) The finance charge of the Bonds, including all fees and charges paid to third parties, 

is estimated at $68,325. 

(c) Proceeds of the Bonds received by the District for the sale of the Bonds, including 

the estimated principal amount of the proposed Bonds of $2,308,000 less the finance charges set 

forth in (b) above, is equal to $2,239,675. 

(d) The total payment amount calculated as provided in Section 5852.1(a)(1)(D) of the 

Code is estimated at $2,731,919. 

Set forth below are good faith estimates of Fieldman, Rolapp & Associates, Inc., the 

municipal advisor, as required under Section 5852.1 of the California Government Code (the 

“Code”) for Loan 2018B to prepay the 2015 Prior Note.  The following estimates have no 

bearing on, and should not be misconstrued as, any not-to-exceed financial parameters 

authorized by resolution. 

(a) The true interest cost of the bonds is estimated at 4.2%, calculated as provided in 

Section 5852.1(a)(1)(A) of the Code. 

(b) The finance charge of the Bonds, including all fees and charges paid to third parties, 

is estimated at $0. 

(c) Proceeds of the Bonds received by the District for the sale of the Bonds, including 

the estimated principal amount of the proposed Bonds of $849,035 less the finance charges set 

forth in (b) above, is equal to $849,035. 

(d) The total payment amount calculated as provided in Section 5852.1(a)(1)(D) of the 

Code is estimated at $968,741. 

The foregoing are estimates and the final costs will depend on market conditions and can 

be expected to vary from the estimated amounts set forth above. 
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________________________________________________________________________ 

 

 

LOAN AGREEMENT  

 

Dated as of July 1, 2018  

 

By and Between  

 

BORREGO WATER DISTRICT  

 

And  

 

BBVA COMPASS BANK 

 

 

________________________________________________________________________ 
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LOAN AGREEMENT 

THIS LOAN AGREEMENT, (this “Loan Agreement”), dated for convenience as of July 

1, 2018, is by and between COMPASS BANK d/b/a BBVA Compass, an Alabama banking 

corporation, with all right and authority to conduct business in the State of California (the “Bank”), 

and the BORREGO WATER DISTRICT, a duly organized and validly existing political 

subdivision of the State of California (the “District”); 

W I T N E S S E T H: 

WHEREAS, the District is authorized under the provisions of Articles 10 and 11 of 

Chapter 3 of Part 1 of Division 2 of Title 5 of the California Government Code, commencing with 

section 53570 of said Code (the “Bond Law”), to issue its “revenue bonds” as defined therein, 

including “bonds, warrants, notes or other evidence of indebtedness” for the purpose of refunding 

certain outstanding obligations of the District; and 

WHEREAS, in 2015 the District determined that it was in the interests of the District at 

such time to obtain the proceeds of a 2015 Prior Loan from the Bank pursuant to the 2015 Prior 

Loan Agreement to refund the outstanding 2015 Prior Obligations in accordance with the Bond 

Law; and 

WHEREAS, the obligations of the District under the Prior Loan Agreement are evidenced 

by the Prior Promissory Note, dated May 22, 2015, executed and delivered by the District, in the 

principal amount of $1,125,000 (the “2015 Prior Note”); and 

WHEREAS, the District previously incurred certain debt obligations (as defined herein, 

the “2008 Prior Obligations”) pursuant to the 2008 Prior Obligations Agreement; and 

WHEREAS, the District has determined that it is at this time in the best interests of the 

District to defease and prepay the 2008 Prior Obligations; 

WHEREAS, the District desires to incur a new indebtedness to the Bank and the Bank is 

willing to make a loan to the District for the purpose of defeasing and prepaying the 2008 Prior 

Obligations; 

WHEREAS, the District and the Bank desire to enter into this Loan Agreement to (a) 

establish and declare the terms and conditions upon which (a) Note 2018A is to be made and 

secured into for the purpose of defeasing and prepaying the 2008 Prior Obligations and (b) Note 

2018B is to be made and secured to prepay the 2015 Prior Note; 

WHEREAS, in order to provide for the execution and delivery of the Notes, to establish 

and declare the terms and conditions upon which each of the Notes is to be made and secured, and 

to secure the payment of the principal thereof, prepayment premium (if any) and interest thereon, 

the District has authorized the execution and delivery of this Loan Agreement and each of the 

Notes; and 

WHEREAS, all things necessary to make the Notes when issued, executed and delivered, 

the valid and binding obligation of the District, and to secure the District’s obligations under this 
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Loan Agreement and the Notes by a valid pledge of the Net Revenues herein pledged to the 

payment of the principal of, prepayment premium (if any) and interest on the Notes have been 

done and performed, as required by law, and the District is now fully authorized to enter into this 

Loan Agreement, subject to the terms hereof; and 

NOW, THEREFORE, THIS LOAN AGREEMENT WITNESSETH, that in order to 

secure the payment of the principal of and the interest and prepayment premium (if any) on the 

Notes at any time outstanding under this Loan Agreement, and to secure the performance and 

observance of all the covenants and conditions herein and therein set forth, and to declare the terms 

and conditions upon and subject to which the Loans are premised, and in consideration of the 

premises and of the mutual covenants herein contained and of the making of the Loans by the 

Bank, and for other valuable considerations, the receipt whereof is hereby acknowledged, the 

District does hereby covenant and agree, for the benefit of the Bank from time to time of the Loans, 

as follows: 

ARTICLE I 

 

DEFINITIONS AND OTHER PROVISIONS OF GENERAL APPLICABILITY 

Section 1.1. Definitions.  Unless the context otherwise requires, the terms defined in 

this section shall for all purposes hereof and of any amendment hereof or supplement hereto and 

of any report or other document mentioned herein or therein have the meanings defined herein, 

the following definitions to be equally applicable to both the singular and plural forms of any of 

the terms defined herein. 

“Additional Revenues” means, with respect to the issuance of any Parity Obligations (other 

than the Notes and the 2018 Installment Payments), any or all of the following amounts: 

(a) An allowance for Net Revenues from any additions or improvements to or 

extensions of an Enterprise which, during all or any part of the most recently completed Fiscal 

Year or for any more recent consecutive twelve (12) month period selected by the District, were 

not in service, in an amount equal to ninety percent (90%) of the estimated additional average 

annual Net Revenues to be derived from such additions, improvements and extensions for the 

first thirty-six (36) month period in which each addition, improvement or extension is respectively 

to be in operation, all as shown by the certificate or opinion of an Authorized Representative or 

Independent Engineer. 

(b) An allowance for Net Revenues arising from any increase in the charges made for 

service from an Enterprise which has become effective (or adopted but not yet effective) prior to 

the incurring of such Parity Obligations but which, during all or any part of the most recently 

completed Fiscal Year or for any more recent consecutive twelve (12) month period selected by 

the District, was not in effect, in an amount equal to the total amount by which the Net Revenues 

would have been increased if such increase in charges had been in effect during the whole of such 

Fiscal Year or twelve (12) month period, all as shown by the certificate or opinion of an Authorized 

Representative or Independent Financial Consultant. 
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“Assignee” means any entity to whom the rights of the Bank shall be lawfully assigned 

hereunder. 

“Authorized Representative” means the District’s President and General Manager, the 

Treasurer/Secretary or any other person designated as an Authorized Representative of the District 

by a Certificate of the District signed by its President or General Manager or Treasurer/Secretary 

and filed with the Bank. 

“Bank” means (a) initially, Compass Bank, an Alabama banking corporation, or (b) any 

Assignee of Bank’s right, title or interest in this Loan Agreement and the Notes and other amounts 

due hereunder.  Whenever in this Loan Agreement any reference is made to the Bank and such 

reference concerns rights which the Bank has assigned to the Assignee, such reference shall be 

deemed to refer to the Assignee. 

“Blue Sky Law” means state level anti-fraud statutes which regulate both the offer and sale 

of securities as well as the registration and reporting requirements for broker-dealers and individual 

stock brokers doing business (both directly and indirectly) in each state, as well as investment 

advisers seeking to offer their investment advisory services in the state, and enforced by each 

individual states’ attorney-general. 

“Board” means the Board of Directors of the District. 

“Bond Counsel” means Best Best & Krieger LLP, or any other attorney or firm of attorneys 

acceptable to the District of nationally recognized expertise with respect to legal matters relating 

to debt obligations of political subdivisions. 

“Business Day” means a day other than a Saturday, Sunday or legal holiday, on which 

banking institutions in the State of California are not closed. 

“Certificate,” “Request” and “Requisition” of the District means a written certificate, 

request or requisition signed in the name of the District by its Authorized Representative.  Any 

such instrument and supporting opinions or representations, if any, may, but need not, be combined 

in a single instrument with any other instrument, opinion or representation, and the two or more 

so combined shall be read and construed as a single instrument. 

“Closing Date” means the date on which the Loans are funded by the Bank. 

“Code” means the Internal Revenue Code of 1986, as amended.  Each reference to a section 

of the Code herein shall be deemed to include the United States Treasury regulations. 

“Costs of Issuance” means all items of expense directly or indirectly payable by or 

reimbursable to the District relating to the execution and delivery of this Loan Agreement. 

“Debt Service” means, for any Fiscal Year, the sum of (1) the interest falling due during 

such Fiscal Year on all Parity Obligations that are outstanding under the documents or agreements 

pursuant to which they were issued, assuming that all outstanding serial Parity Obligations are 

retired as scheduled and that all outstanding term Parity Obligations are redeemed from sinking 

fund payments as scheduled (except to the extent that such interest has been fully capitalized and 
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is invested in Federal Securities that mature at times and in such amounts as are necessary to pay 

the interest to which such amounts are pledged), (2) the principal amount of all serial Parity 

Obligations (that are outstanding under the documents or agreements pursuant to which they were 

issued) falling due by their terms during such Fiscal Year, and (3) the minimum amount of term 

Parity Obligations (that are outstanding under the documents or agreements pursuant to which they 

were issued) required to be paid or called and redeemed during such Fiscal Year, together with the 

redemption premiums, if any, thereon; provided that, (A) whenever interest as described herein 

accrues at other than a fixed rate, such interest shall be assumed to be a rate equal to the greater of 

(i) the actual rate on the date of calculation, or if the Parity Obligations are not yet outstanding, the 

initial rate (if established and binding), (ii) if the Parity Obligations have been outstanding for at 

least twelve months, the average rate over the twelve months immediately preceding the date of 

calculation, and (iii) (x) if interest on the Parity Obligations is excludable from gross income under 

the applicable provisions of the Code, the most recently published The Bond Buyer Bond Revenue 

Index (or comparable index if no longer published) plus one hundred fifty (150) basis points, or 

(y) if interest is not so excludable, the interest rate on direct U.S. Treasury Obligations with 

comparable maturities, plus one hundred fifty (150) basis points, and (B) for purposes of 

calculating the Debt Service on any Parity Obligation requiring a balloon payment at maturity, 

such interest shall be assumed to be a rate equal to the greater of (i) the actual rate on the date of 

calculation, or (ii) six percent (6%), and the principal shall be assumed to be fully amortized, 

solved for substantially level debt service, over a period of fifteen (15) years from the date of 

calculation. 

“Default Rate” means a rate of interest equal to 3.00%. 

“District” means the Borrego Water District, a duly organized and validly existing political 

subdivision of the State of California. 

“Escrow Agreement” means the Escrow Deposit and Trust Agreement by and between the 

District, the Corporation and the Escrow Bank to establish the terms and conditions pertaining to 

the defeasance and prepayment of the 2008 Prior Obligations. 

“Escrow Bank” means U.S. Bank National Association. 

“Enterprises” means, collectively, the Sewer Enterprise and the Water Enterprise. 

“Enterprise” means the Sewer Enterprise or the Water Enterprise, as applicable. 

“Event of Default” means an event described in Section 6.1 hereof. 

“Federal Securities” means: (a) any direct general obligations of the United States of 

America (including obligations issued or held in book entry form on the books of the Department 

of the Treasury of the United States of America), for which the full faith and credit of the United 

States of America are pledged; and (b) obligations of any agency, department or instrumentality 

of the United States of America, the timely payment of principal and interest on which are fully, 

unconditionally and directly or indirectly secured or guaranteed by the full faith and credit of the 

United States of America. 
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“Fiscal Year” means any twelve-month period extending from July 1 in one calendar year 

to June 30 of the succeeding calendar year, both dates inclusive, or any other twelve-month period 

selected and designated by the District, as applicable, as its official fiscal year period. 

“Generally Accepted Accounting Principles” means the generally accepted accounting 

principles as presented and recommended by the American Institute of Certified Public 

Accountants or its successor, or by any other generally accepted authority on such procedures, and 

includes, as applicable, the standards set forth by the Governmental Accounting Standards Board 

or its successor. 

“General Manager” means the General Manager of the District. 

“Governmental Authority” means any governmental or quasi-governmental entity, 

including any court, department, commission, board, bureau, agency, administration, central bank, 

service, district or other instrumentality of any governmental entity or other entity exercising 

executive, legislative, judicial, taxing, regulatory, fiscal, monetary or administrative powers or 

functions of or pertaining to government, or any arbitrator, mediator or other person with authority 

to bind a party at law. 

“Independent Certified Public Accountant” means a certified public accountant or any firm 

of certified public accountants appointed by the District that is independent according to the 

Statement of Auditing Standards No. 1 of the American Institute of Certified Public Accountants. 

“Independent Engineer” means any registered engineer or firm of engineers generally 

recognized to be well-qualified in engineering matters relating to enterprises similar to the Sewer 

Enterprise and the Water Enterprise, appointed and paid by the District, and who or each of whom: 

(i) is in fact independent and not under the domination of the District; 

(ii) does not have a substantial financial interest, direct or indirect, in the 

District; and 

(iii) is not connected with the District as an officer or employee of the District, 

but may be regularly retained to make reports to the District. 

“Independent Financial Consultant” means a financial consultant qualified in the field of 

municipal finance, appointed and paid by the District, and who: 

(i) is in fact independent and not under the domination of the District or any 

member thereof; 

(ii) does not have a substantial financial interest, direct or indirect, in the 

operations of the District; and 

(iii) is not connected with the District as an officer or employee of the District 

or any member thereof, but may be regularly retained to audit the accounting records of and make 

reports thereon to the District. 
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“Insurance Consultant” means any nationally recognized independent actuary, insurance 

company or broker that has actuarial personnel knowledgeable with respect to insurance carried, 

by, required for and available to special districts operating facilities similar to the Sewer Enterprise 

and the Water Enterprise, including a pooled self-insurance program in which premiums are 

established on the basis of the recommendation of an actuary of national reputation.  The Bank 

hereby approves of the Association of California Water Agencies Joint Powers Insurance 

Authority as meeting this definition of Insurance Consultant. 

“Interest Account” means the account by that name in the Revenue Fund established 

pursuant to Section 4.3 hereof 

“Interest Component” means the portion of each Loan Payment designated as Interest 

Component, as such is set forth on Exhibit A hereto as to Note 2018A and on Exhibit B hereto as 

to Note 2018B. 

“Loan” means either (i) Loan 2018A or (ii) Loan 2018B. 

“Loan Agreement” means this Loan Agreement, dated as of June __, 2018, between the 

Bank and the District, as originally executed and as from time to time supplemented or amended 

in accordance with the terms hereof. 

“Loan Payments” means all payments required to be paid by the District, as such is set 

forth on Exhibit A hereto as to Loan 2018A and Exhibit B hereto as to Loan 2018B, on each Loan 

Payment Date pursuant to Section 4.2, and including any prepayment thereof pursuant to Section 

3.4 or 3.5 hereof. 

“Loan Payment Date” or “Payment Date” means each April 1 and October 1 of each year, 

commencing October 1, 2018, and continuing to and including the date on which the Loan 

Payments have been paid in full; provided that if any Loan Payment Date shall fall on a non-

Business Day, the Loan Payment Date shall be the next succeeding Business Day and interest on 

such payment shall accrue to and including such next succeeding Business Day. 

“Loan 2018A” means the Loan made by the Bank to the District in exchange for Note 

2018A. 

“Loan 2018B” means the Loan made by the Bank to the District in exchange for Note 

2018B. 

“Material Adverse Effect” means an event or occurrence which adversely affects in a 

material manner (a) the assets, liabilities, condition (financial or otherwise), business, facilities or 

operations of the District, an Enterprise or both Enterprises, (b) the ability of the District to carry 

out its business in the manner conducted as of the date of this Loan Agreement or to meet or 

perform its obligations under this Loan Agreement on a timely basis, or the (c) the validity or 

enforceability of this Loan Agreement. 

“Material Litigation” means any action, suit, proceeding, inquiry or investigation against 

the District in any court or before any arbitrator of any kind or before or by any Governmental 

Authority, of which the District has notice or knowledge and which, (i) if determined adversely to 
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the District, may have a Material Adverse Effect, (ii) seeks to restrain or enjoin any of the 

transactions contemplated hereby, or (iii) may adversely affect the ability of the District to perform 

its obligations under this Loan Agreement. 

“Maximum Annual Debt Service” means the greatest amount of Debt Service with respect 

to the Parity Obligations to which reference is made coming due in any Fiscal Year including the 

Fiscal Year in which the calculation is made or any subsequent Fiscal Year. 

“Net Proceeds” means insurance proceeds or an eminent domain award (including any 

proceeds of sale to a governmental entity under threat of the exercise of eminent domain powers), 

paid with respect to an Enterprise, to the extent remaining after payment therefrom of all expenses 

incurred in the collection thereof. 

“Net Revenues” means for any Fiscal Year the sum of (a) the Sewer Enterprise Net 

Revenues for such Fiscal Year, (b) the Water Enterprise Net Revenues for such Fiscal Year and 

(c) the Property Tax Revenues allocated to the District for such Fiscal Year. 

“Note” means either (i) Note 2018A or (ii) Note 2018B. 

“Notes” means, collectively, the Note 2018A and Note2018B. 

“Note 2018A” means the Promissory Note executed and delivered by the District on _____, 

2018, in the original principal amount of $_________, in the form attached hereto as Exhibit D. 

“Note 2018B” means the Promissory Note executed and delivered by the District on _____, 

2018, in the original principal amount of $_________, in the form attached hereto as Exhibit E. 

“Operation and Maintenance Costs” means the Sewer Enterprise Operation and 

Maintenance Costs and the Water Enterprise Operation and Maintenance Costs. 

“Parity Obligations” means each Note and corresponding Loan Payments, the 2018 

Installment Payments and all other bonds, notes, loan agreements, installment sale agreements, 

leases, or other obligations of the District payable from and secured by a pledge of and lien upon 

any of the Net Revenues incurred on a parity with the Notes and the 2018 Installment Payments, 

issued in accordance with Section 5.13 hereof. 

“Parity Obligations Documents” means, collectively, the indenture of trust, trust 

agreement, installment purchase agreement, loan agreement or other document authorizing the 

issuance of any Parity Obligations or any securities which evidence Parity Obligations. 

“Parity Obligation Payment Date” means the Loan Payment Date and any other payment 

date for Parity Obligations (other than the Notes). 

“President” means the President of the Board of Directors of the District. 

“Principal Account” means the account by that name in the Revenue Fund established 

pursuant to Section 4.3 hereof. 
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“Principal Component” means the portion of each Loan Payment designated as Principal 

Component, as such is set forth on Exhibit A hereto as to Note 2018A and on Exhibit B hereto as 

to Note 2018B. 

“Property Tax Revenues” means all property tax revenues as defined in Revenue and 

Taxation Code Section 95 required to be allocated to the District. 

“Rate Covenant Stabilization Fund” means either (a) the Sewer Enterprise Rate Covenant 

Stabilization Fund or (b) the Water System Rate Covenant Stabilization Fund. 

“Rate Covenant Stabilization Funds” means, collectively, the Sewer Enterprise Rate 

Covenant Stabilization Fund and the Water Enterprise Rate Covenant Stabilization Fund.  

“Request of the District” or “Written Request” means a request in writing signed by the 

President or General Manager, or by any other officer of the District duly authorized for that 

purpose. 

“Resolution” means the Resolution No. 2018-07-__, adopted by the Board on June 19, 

2018, authorizing the execution and delivery of this Loan Agreement, and otherwise providing for 

the execution and delivery of the Notes. 

“Revenue Fund” has the meaning ascribed thereto in Section 4.3 hereof. 

“Sewer Enterprise” means, collectively, the entire sewer collection, transmission, 

treatment and disposition of wastewater and sewage system now owned or operated by the District, 

and all other properties, structures or works hereafter acquired and constructed by the District and 

determined to be a part of the Sewer Enterprise, including, but not limited to, any and all properties 

and assets, real and personal, tangible and intangible, of the District, now or hereafter existing, 

used or pertaining to the collection, transmission, treatment and disposition system, including all 

pipes, valves, machinery and all other appurtenances necessary, useful or convenient for the 

collection, transmission storage, treatment, transmission and disposition of wastewater, and any 

necessary lands, rights of way and other real or personal property useful in connection therewith, 

and all additions, extensions, expansions, improvements and betterments thereto and equippings 

thereof; provided, however, that to the extent the District is not the sole owner of an asset or 

property, only the District’s ownership interest in such asset or property shall be considered to be 

part of the Sewer Enterprise. 

“Sewer Enterprise Net Revenues” means, for any Fiscal Year, the Sewer Enterprise 

Revenues for such Fiscal Year less the Sewer Enterprise Operation and Maintenance Costs for 

such Fiscal Year. 

“Sewer Enterprise Operation and Maintenance Costs” means the reasonable and necessary 

costs and expenses paid or incurred by the District for maintaining and operating the Sewer 

Enterprise, calculated in accordance with Generally Accepted Accounting Principles, including 

but not limited to (a) costs of electricity and other forms of energy supplied to the Sewer Enterprise, 

(b) the reasonable expenses of management and repair and other costs and expenses necessary to 

maintain and preserve the Sewer Enterprise in good repair and working order, (b) the reasonable 

administrative costs of the District attributable to the operation and maintenance of the Sewer 
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Enterprise, such as salaries and wages of employees, overhead, taxes (if any) and insurance 

premiums, and (c) all other reasonable and necessary costs of the District or charges required to 

be paid by it comply with the terms of this Installment Purchase Agreement or any Contract or of 

to any resolution or indenture authorizing the issuance of any Bonds or of such Bonds, but 

excluding in all cases depreciation, replacement and obsolescence charges or reserves therefor and 

amortization of intangibles or other bookkeeping entries of a similar nature and all costs or 

expenses incurred by or on behalf of the District. 

“Sewer Enterprise Rate Covenant Stabilization Fund” means the fund by that name 

established and maintained pursuant to Section 5.3(d) hereof. 

“Sewer Enterprise Revenues” means all gross income and revenue received or receivable 

by the District from the ownership and operation of the Sewer Enterprise, calculated in accordance 

with Generally Accepted Accounting Principles, including all rates, fees, charges (including 

connection fees), insurance proceeds and condemnation awards received by the District and all 

other income and revenue howsoever derived by the District from the Sewer Enterprise; provided, 

however, that (i) any specific charges levied for the express purpose of reimbursing others for all 

or a portion of the cost of the acquisition or construction of specific sewer facilities, (ii) grants that 

are designated by the grantor for a specific Sewer Enterprise purpose (and are therefore not 

available for general operational purposes), (iii) customers’ sewer related deposits subject to 

refund until such deposits have become the property of the District, (iv) the proceeds of any ad 

valorem property taxes, and (v) the proceeds of any special assessments or special taxes levied 

upon real property within any improvement district served by the District for the purpose of paying 

special assessment bonds or special tax obligations of the District relating to the Sewer Enterprise, 

are not Revenues and are not subject to the lien hereof.  Notwithstanding the foregoing, there shall 

be deducted from Sewer Enterprise Revenues any amounts (of Sewer Enterprise Revenues) 

transferred into the Sewer Enterprise Rate Covenant Stabilization Fund, and there shall be added 

to Sewer Enterprise Revenues any amounts transferred out of the Sewer Enterprise Rate Covenant 

Stabilization Fund and into the Revenue Fund. 

“State” means the State of California. 

“Subordinate Debt” means indebtedness or other obligations (including but not limited to 

loans, leases and installment sale agreements) hereafter issued or incurred and secured by a pledge 

of and lien on Net Revenues subordinate to the pledge and lien securing the Loan Payments. 

“Term” or “Term of this Loan Agreement” means the time during which this Loan 

Agreement is in effect, as provided in Section 3.3 hereof. 

“2008 Prior Obligations” means the obligations of the District referred to as the “Borrego 

Water District Refunding Installment Purchase Payments for Improvement District No. 4 (Water 

Enterprise Improvements) Series 2008 (Bank Qualified),” issued in the original principal amount 

of $2,775,000, $2,615,000 of which is outstanding on the Closing Date, pursuant to the terms of 

the 2008 Installment Purchase Agreement. 

“2008 Prior Obligations Agreement” means the Installment Purchase Agreement, dated as 

of August 1, 2008, between the District, as purchaser, and the Borrego Water District Public 
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Facilities Corporation, as seller, as originally executed and as it may have been amended or 

supplemented from time to time in accordance with its terms. 

“2018 Installment Payments” means the mandatory sinking fund payments scheduled to be 

paid by the District under and pursuant to the 2018 Installment Purchase Agreement. 

“2018 Installment Purchase Agreement” means the Installment Purchase Agreement, dated 

as of July 1, 2018, by and between the District and the Borrego Water District Public Facilities 

Corporation. 

“Water Enterprise” means, collectively, the entire water collection, storage, treatment, 

transmission and distribution system now owned or operated by the District, and all other 

properties, structures or works hereafter acquired and constructed by the District and determined 

to be a part of the Water Enterprise, including, but not limited to, any and all properties and assets, 

real and personal, tangible and intangible, of the District, now or hereafter existing, used or 

pertaining to the collection, storage, treatment, transmission and distribution system, including all 

contractual rights to water supply and transmission, as well as all pipes, valves, machinery and all 

other appurtenances necessary, useful or convenient for the collection, storage, treatment, 

transmission and distribution of water, and any necessary lands, rights of way and other real or 

personal property useful in connection therewith, and all additions, extensions, expansions, 

improvements and betterments thereto and equippings thereof; provided, however, that to the 

extent the District is not the sole owner of an asset or property, only the District’s ownership 

interest in such asset or property shall be considered to be part of the Water Enterprise. 

“Water Enterprise Maintenance and Operation Costs” means the reasonable and necessary 

costs and expenses paid or incurred by the District for maintaining and operating the Water 

Enterprise, calculated in accordance with Generally Accepted Accounting Principles, including 

but not limited to (a) costs of acquisition of water, including all associated treatment and delivery 

costs, to be used by the Water Enterprise, (b) costs of electricity and other forms of energy supplied 

to the Water Enterprise, (c) the reasonable expenses of management and repair and other costs and 

expenses necessary to maintain and preserve the Water Enterprise in good repair and working 

order, (d) the reasonable administrative costs of the District attributable to the operation and 

maintenance of the Water Enterprise, such as salaries and wages of employees, overhead, taxes (if 

any) and insurance premiums, and (e) all other reasonable and necessary costs of the District or 

charges required to be paid by it to comply with the terms hereof or of any resolution authorizing 

the issuance of any Parity Obligations or of such Parity Obligations, such as compensation, 

reimbursement and indemnification of the trustee for any such Parity Obligations and fees and 

expenses of Independent Certified Public Accountants, Independent Financial Consultant’s and 

Independent Engineers, but in all cases excluding (i) debt service payable on obligations incurred 

by the District with respect to the Water Enterprise, including but not limited to the Loan Payments 

and debt service payments on any Parity Obligations, (ii) depreciation, replacement and 

obsolescence charges or reserves therefor, and (iii) amortization of intangibles or other 

bookkeeping entries of a similar nature. 

“Water Enterprise Net Revenues” means, for any Fiscal Year, the Water Enterprise 

Revenues for such Fiscal Year less the Water Enterprise Operation and Maintenance Costs for 

such Fiscal Year. 
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“Water Enterprise Rate Covenant Stabilization Fund” means the fund by that name 

established and maintained pursuant to Section 5.3(d) hereof. 

“Water Enterprise Revenues” means all gross income and revenue received or receivable 

by the District from the ownership and operation of the Water Enterprise, calculated in accordance 

with Generally Accepted Accounting Principles, including all rates, fees, charges (including 

connection fees), insurance proceeds and condemnation awards received by the District and all 

other income and revenue howsoever derived by the District from the Water Enterprise; provided, 

however, that (i) any specific charges levied for the express purpose of reimbursing others for all 

or a portion of the cost of the acquisition or construction of specific water facilities, (ii) grants that 

are designated by the grantor for a specific Water Enterprise purpose (and are therefore not 

available for general operational purposes), (iii) customers’ water related deposits or any other 

water related deposits subject to refund until such deposits have become the property of the 

District, (iv) the proceeds of any ad valorem property taxes, and (v) the proceeds of any special 

assessments or special taxes levied upon real property within any improvement district served by 

the District for the purpose of paying special assessment bonds or special tax obligations of the 

District relating to the Water Enterprise, are not Revenues and are not subject to the lien hereof.  

Notwithstanding the foregoing, there shall be deducted from Revenues any amounts (of Revenues) 

transferred into the Rate Covenant Stabilization Fund as contemplated by Section 5.3(d) hereof, 

and there shall be added to Revenues any amounts transferred out of the Rate Covenant 

Stabilization Fund and into the Revenue Fund, as contemplated by Section 5.3(d) hereof. 

Section 1.2. Liability of District Limited to Net Revenues.  Notwithstanding anything to 

the contrary contained in this Loan Agreement, the District shall not be required to advance any 

money derived from any source of income other than the Net Revenues, for the payment of the 

principal of or interest or prepayment premiums, if any, on the Notes or for the performance of 

any covenants herein contained, nor for the maintenance and operation of the Sewer Enterprise 

from any source of income other than the Sewer Enterprise Revenues or for the maintenance and 

operation of the Water Enterprise from any source of income other than the Water Enterprise 

Revenues .  The District may, however, advance funds for any such purpose so long as such funds 

are derived from a source legally available for such purpose without incurring any indebtedness.  

The Notes shall be payable exclusively from the Net Revenues as in this Loan Agreement 

provided.  The credit of the District is not pledged for the payment of the Notes or its interest.  The 

principal of and interest on the Notes and any prepayment premiums upon the prepayment thereof 

shall not be payable from or secured by a legal or equitable pledge of, or charge, lien or 

encumbrance upon, any of the property of the District or any of its income, receipts, or revenues, 

except the Net Revenues pledged to the payment thereof as provided in this Loan Agreement. 

Section 1.3. Benefits of Loan Agreement Limited to Parties.  Nothing contained herein 

and except as it relates to the holders of Parity Obligations other than the Notes, expressed or 

implied, is intended to give to any person other than the District and the Bank any right, remedy 

or claim under or pursuant hereto.  Any agreement or covenant required herein to be performed by 

or on behalf of the District shall be for the sole and exclusive benefit of the Bank. 

Section 1.4. Successor Is Deemed Included in all References to Predecessor.  Whenever 

the District is named or referred to herein, such reference shall be deemed to include the successor 

to the powers, duties and functions that are presently vested in the District, and all agreements and 
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covenants required hereby to be performed by or on behalf of the District shall bind and inure to 

the benefit of the successors thereof whether so expressed or not. 

Section 1.5. Waiver of Personal Liability.  No member of the Board and no officer, 

agent, or employee of the District, or of any department or agency thereof, shall be individually or 

personally liable for the payment of the principal of or interest on the Notes, but nothing contained 

herein shall relieve any such member, officer, agent or employee from the performance of any 

official duty provided by law or hereby. 

Section 1.6. Article and Section Headings, Gender and References.  The headings or 

titles of the several articles and sections hereof and the table of contents appended hereto shall be 

solely for convenience of reference and shall not affect the meaning, construction or effect hereof.  

Words of any gender shall be deemed and construed to include all genders.  All references herein 

to “articles,” “sections” and other subdivisions or clauses are to the corresponding articles, 

sections, subdivisions or clauses hereof; and the words “hereby,” “herein,” “hereof,” “hereto,” 

“herewith” and other words of similar import refer to the Loan Agreement as a whole and not to 

any particular article, section, subdivision or clause hereof. 

Section 1.7. Partial Invalidity.  If any one or more of the agreements or covenants or 

portions thereof required hereby to be performed by or on the part of the District shall be contrary 

to law, then such agreement or agreements, such covenant or covenants or such portions thereof 

shall be null and void and shall be deemed separable from the remaining agreements and covenants 

or portions thereof and shall in no way affect the validity hereof or the Notes; but the Bank shall 

retain all the rights and benefits accorded to it under any applicable provisions of law.  The District 

hereby declares that it would have adopted this Loan Agreement and each and every other article, 

section, paragraph, subdivision, sentence, clause and phrase hereof irrespective of the fact that any 

one or more articles, sections, paragraphs, subdivisions, sentences, clauses or phrases hereof or the 

application thereof to any person or circumstance may be held to be unconstitutional, 

unenforceable or invalid. 

ARTICLE II 

 

REPRESENTATIONS AND WARRANTIES 

Section 2.1. Representations and Warranties of the District.  The District makes the 

following representations and warranties to the Bank as of the date of the execution and delivery 

of this Loan Agreement: 

(a) The District is a duly organized and validly existing political subdivision of the 

State of California. 

(b) The District has full legal right, power and authority under the laws of the State to 

adopt the Resolution and to enter into this Loan Agreement and the Notes and the transactions 

contemplated herein, and to carry out its obligations hereunder and thereunder. 

(c) With the exception of the pledge of the Net Revenues relating to the Loans made 

hereunder, the Net Revenues have not otherwise been pledged and there are no other liens against 

the Net Revenues, senior to, or on parity with the Loan Payments. 
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(d) By all necessary official action, the District has duly adopted the Resolution, has 

duly authorized and approved the execution and delivery of, and the performance of its obligations 

under, this Loan Agreement and the Notes and the consummation by it of all other transactions 

contemplated by this Loan Agreement and the Notes.  When executed and delivered by the District, 

this Loan Agreement and the Notes will be in full force and effect and will constitute legal, valid 

and binding agreements or obligations of the District, enforceable in accordance with their 

respective terms, except as enforcement thereof may be limited by bankruptcy, insolvency, 

reorganization, moratorium or similar laws or equitable principles relating to or limiting creditors 

rights generally, the application of equitable principles, the exercise of judicial discretion and the 

limitations on legal remedies against public entities in the State. 

(e) The District’s comprehensive annual financial report for the period ended June 30, 

2017, presents fairly the financial condition of the District and the Enterprises as of the date thereof 

and the results of operation for the period covered thereby.  Except as has been disclosed to the 

Bank, there has been no change in the financial condition of the District or either of the Enterprises 

since June 30, 2017, that will in the reasonable opinion of the District materially impair its ability 

to perform its obligations under this Loan Agreement and the Notes.  All information provided by 

the District to the Bank with respect to the financial performance of the each Enterprise is accurate 

in all material respects as of its respective date and does not omit any information necessary to 

make the information provided not misleading. 

(f) As currently conducted, the District’s activities with respect to each of the 

Enterprises are in all material respects in compliance with all applicable laws, administrative 

regulations of the State of California and of the United States and any agency or instrumentality 

of either, and any judgment or decree to which the District is subject. 

(g) To the best of its knowledge, after reasonable investigation, the District is not in 

any material respect in breach of or default under any constitutional provision, law or 

administrative regulation of the State or of the United States or any agency or instrumentality of 

either or any judgment or decree or any loan agreement, indenture, bond, note, resolution, 

agreement or other instrument to which the District is a party or to which the District or any of its 

property or assets is otherwise subject (including, without limitation, the Notes and this Loan 

Agreement), and no event has occurred and is continuing which with the passage of time or the 

giving of notice, or both, would constitute a default or event of default under any such instrument; 

and the adoption of the Resolution, the execution, delivery of the Notes and the execution and 

delivery of this Loan Agreement and compliance with the District’s obligations therein and herein 

will not in any material respect conflict with, violate or result in a breach of or constitute a default 

under, any constitutional provision, law, administrative regulation, judgment, decree, loan 

agreement, indenture, agreement, mortgage, lease or other instrument to which the District is a 

party or to which the District or any of its property or assets is otherwise subject, nor will any such 

execution, delivery, adoption or compliance result in the creation or imposition of any lien, charge 

or other security interest or encumbrance of any nature whatsoever upon any of the property or 

assets of the District or under the terms of any such law, regulation or instruments, except as 

provided by the Notes and this Loan Agreement. 

(h) No action, suit, proceeding, inquiry or investigation at law or in equity before or by 

any court, government agency, public board or body, is pending and served or, to the best of the 
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District’s knowledge, threatened against the District: (i) in any way affecting the existence of the 

District or in any way challenging the respective powers of the several offices or the titles of the 

officials of the District to such offices; (ii) affecting or seeking to prohibit, restrain or enjoin the 

making, execution or delivery of the Notes or this Loan Agreement or the application of the 

proceeds of the Loan; (iii) in any way contesting or affecting, as to the District, the validity or 

enforceability of the Notes or this Loan Agreement; (iv) in any way contesting the powers of the 

District or its authority with respect to the adoption of the Resolution, or the execution and delivery 

of the Notes or this Loan Agreement; or (v) in any way contesting or challenging the 

consummation of the transactions contemplated hereby or thereby or that might materially 

adversely affect the ability of the District to perform and satisfy its obligations under the Notes or 

this Loan Agreement; nor to the best of the District’s knowledge is there any basis for any such 

action, suit, proceeding, inquiry or investigation, wherein an unfavorable decision, ruling or 

finding would materially adversely affect the proceedings authorizing the Notes or this Loan 

Agreement or the performance by the District of its obligations thereunder, or the authorization, 

execution, delivery or performance by the District of the Notes or this Loan Agreement. 

(i) The District is not in default, and at no time has defaulted in any material respect, 

on the 2008 Prior Obligations. 

(j) All consents, approvals, authorizations, orders, licenses or permits of any 

governmental authority, legislative body, board, agency or commission having jurisdiction of the 

matter, that are required for the due authorization by, or that would constitute a condition precedent 

to or the absence of which would materially adversely affect the making or accepting of the Loan 

and the execution, delivery of and performance of the Notes and this Loan Agreement by the 

District have been duly obtained (except for such approvals, consents and orders as may be 

required under the Blue Sky or securities laws of any state in connection with the offering and sale 

of the Loans or Notes, as to which no representation is made). 

(k) The District has the legal authority to apply and will apply, or cause to be applied, 

the proceeds from the Loan as provided in and subject to all of the terms and provisions of the 

Bond Law, the Resolution, the Notes and this Loan Agreement. 

(l) Any certificate, signed by any official of the District authorized to do so in 

connection with the transactions described in this Loan Agreement, shall be deemed a 

representation and warranty by the District to the Bank as to the statements made therein. 

(m) Since the most current date of the information, financial or otherwise, supplied by 

the District to the Bank, as described on Exhibit F hereto. 

(i) There has been no change in the assets, liabilities, financial position or 

results of operations of the District which might reasonably be anticipated to cause a Material 

Adverse Effect; 

(ii) The District has not incurred any obligations or liabilities which might 

reasonably be anticipated to cause a Material Adverse Effect; and 
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(iii) The District has not (A) incurred any material indebtedness, other than the 

Loan Payments and trade accounts payable arising in the ordinary course of the District’s business 

and not past due, or (B) guaranteed the indebtedness of any other person. 

(n) The District has had no financial advisory relationship with the Bank with respect 

to the Loans, nor with any investment firm controlling, controlled by or under common control 

with the Bank. 

(o) Inasmuch as this loan represents a negotiated transaction, the District understands, 

and hereby confirms, that the Bank is not acting as a fiduciary of the District, but rather is acting 

solely in its capacity as Bank, for its own account. 

Section 2.2. Representations and Warranties of the Bank.  The Bank makes the 

following representations and warranties to the District as of the date of the execution and delivery 

of this Loan Agreement: 

(a) The Bank is an Alabama banking corporation, with all right and authority to 

conduct business in the State of California, and with full corporate power to enter into and 

undertake its duties and obligations hereunder and has sufficient knowledge and experience in 

financial and business matters, including purchase and ownership of taxable municipal 

obligations, to be able to evaluate the economic risks and merits of the investment represented by 

the Loans and Notes. 

(b) The execution, delivery and performance of this Loan Agreement has been duly 

authorized by all necessary corporate actions on the part of the Bank and do not require any further 

approvals or consents. 

(c) To the knowledge of the Bank, the execution, delivery and performance of this 

Loan Agreement does not and will not result in any breach of or constitute a default under any 

indenture, mortgage, contract, agreement or instrument to which the Bank is a party by which it or 

its property is bound. 

(d) There is no pending or, to the knowledge of the Bank, threatened action or 

proceeding before any court or administrative agency which will materially adversely affect the 

ability of the Bank to perform its obligations under this Loan Agreement. 

(e) The Bank will deliver to the District a certificate or letter substantially in the form 

set forth in Exhibit B attached hereto, and will abide by all transfer restrictions herein and therein. 

ARTICLE III 

 

TERMS OF THE LOANS; ISSUANCE OF THE NOTES 

Section 3.1. Proceeds; Issuance and Transfer of the Notes.  The Bank hereby agrees to 

make Loan 2018A and Loan 2018B to the District in the aggregate principal amount of 

$__________ and $__________, respectively, and the District hereby agrees to borrow such 

amounts from the Bank. 
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The obligations of the District under this Loan Agreement with respect to Loan 2018A 

shall be evidenced by Note 2018A executed and delivered by the District on the Closing Date in 

the aggregate principal amount of $__________, in substantially the form set forth in Exhibit D 

attached hereto and by this reference incorporated herein, with necessary or appropriate variations, 

omissions and insertions, as permitted or required by this Loan Agreement and the Bond Law. 

The obligations of the District under this Loan Agreement with respect to Loan 2018B 

shall be evidenced by Note 2018B executed and delivered by the District on the Closing Date in 

the aggregate principal amount of $__________, in substantially the form set forth in Exhibit E 

attached hereto and by this reference incorporated herein, with necessary or appropriate variations, 

omissions and insertions, as permitted or required by this Loan Agreement and the Bond Law. 

The Bank may assign its rights hereunder, and may transfer a Note, subject to the 

requirements of Section 3.7 herein, but only upon surrender of such Note to the District for transfer, 

accompanied by delivery of a duly written instrument of transfer in a form acceptable to the 

District.  Proof of the execution of any such transfer, and of the holding and ownership of such 

Note shall be sufficient for any purpose hereof (except as otherwise herein provided), if made in 

the form of the Assignment attached to such Note in Exhibit D or Exhibit E hereto, as applicable.  

Whenever a Note shall be surrendered for transfer, the District shall execute, authenticate and 

deliver a new Note to the transferee. 

Section 3.2. Deposit and Application of Proceeds.  The Loans shall be made by the Bank 

to the District in immediately available funds on the Closing Date.   

The District hereby instructs, and the Bank hereby agrees, to wire the proceeds of Loan 

2018A in the amount of $__________ directly to the Escrow Bank under the Escrow Agreement 

for the defeasance and prepayment of the outstanding principal amount of the 2008 Prior 

Obligations on October 1, 2018 pursuant to the Escrow Agreement.   

If, following the defeasance of the 2008 Prior Obligations, there remain any amounts 

owing, or disputed as being owed, under the 2008 Prior Obligations Agreement, the District hereby 

agrees to pay such amounts in full, and thereafter separately seek any remedies or restitution that 

it may be entitled against any such parties at that time.  To the extent permitted by law, the District 

covenants to indemnify, defend and hold harmless the Bank, against any loss, liability or expense, 

including legal fees (including fees of outside counsel and the allocated costs of internal attorneys), 

incurred in connection with any such unforeseen circumstances relating to an incomplete discharge 

of the 2008 Prior Obligations. 

The Bank shall not be liable for the accuracy of any calculations as to the sufficiency of 

moneys deposited with it to pay the principal, interest or premiums, if any, on the 2008 Prior 

Obligations. 

[Add language regarding the prepayment of the 2015 Loan.] 

[Include provisions pertaining to the payment of Costs of Issuance.] 

The Bank shall have no obligation to make any payment or disbursement of any type 

whatsoever except from the proceeds of the Loans.  The Bank shall have no obligation to incur 

32



 

61170.00002\31180162.4 -17- 

any financial liability in the performance of its duties hereunder, and the Bank may rely and shall 

be fully protected in acting upon the payment instructions contained herein. 

Section 3.3. Term of this Loan Agreement.  The Term of this Loan Agreement shall 

commence on the Closing Date, and shall end on the date on which the Notes shall be paid in full 

or provision for such payment shall be made as provided herein. 

Section 3.4. Optional Prepayment.  SUBJECT TO NEGOTIATION PRIOR TO RATE 

LOCK [The District may prepay all or any part of the principal portion of the Note 2018A due on 

or after October 1, 20__, on any date (in integral multiples of $5,000) in the order of Principal 

Components of the Note 2018A due as directed by the District, on and after October 1, 20__, from 

any available funds.] 

[The District may prepay all or any part of the principal portion of the Note 2018B due on 

or after October 1, 20__, on any date (in integral multiples of $5,000) in the order of Principal 

Components of the Note 2018B due as directed by the District, on and after October 1, 20__, from 

any available funds.] 

[Before making any prepayment pursuant to this Section 3.4, the District shall, within five 

(5) days following the event permitting the exercise of such right to prepay, give written notice to 

the Bank describing such event and specifying the date on which the prepayment will be paid, 

which date shall be not less than thirty (30) nor more than forty-five (45) days from the date such 

notice is given.] 

Section 3.5. Prepayment upon Casualty Loss or Governmental Taking.  At the District’s 

option, and upon thirty (30) days’ prior written notice to the Bank, the Notes shall be subject to 

prepayment as a whole or in part on any date, from the Net Proceeds of casualty insurance or a 

governmental taking of either Enterprise or portions thereof by eminent domain proceedings, under 

the circumstances and upon the conditions and terms prescribed herein, at a prepayment price 

equal to the sum of the principal prepaid plus accrued interest thereon to the date fixed for 

prepayment, without premium. 

Section 3.6. Execution of the Loan Agreement.  The execution of this Loan Agreement 

by an Authorized Representative shall constitute conclusive evidence of such officers’ and the 

Board’s approval hereof, including any changes, insertions, revisions, corrections, or amendments 

as may have been made hereto. 

Section 3.7. Assignment by the Bank.  The Bank’s right, title and interest in and to this 

Loan Agreement and the Notes and all proceeds, with prior written notice to the District, may be 

assigned and reassigned to one or more assignees or sub-assignees by Bank, without the necessity 

of obtaining the consent of District; provided, that such assignment shall not result in more than 

thirty-five (35) assignees or sub-assignees of the Bank’s rights and interests in the Loan 

Agreement, or that such assignment shall not result in the creation of any interest in the Loan 

Agreement and the Notes in an aggregate principal amount that is less than one hundred thousand 

dollars ($100,000); and provided that either the Bank shall remain the payee or a single entity shall 

be designated as payee for purposes of receiving all Loan Payments from the District, and further 

provided that Bank has filed with the District at least five Business Days’ prior written notice 
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thereof along with an executed copy of an investor’s letter addressed to the District and the Bank 

substantially in the form of the letter delivered by the Bank on the Closing Date attached hereto as 

Exhibit B.  The District shall pay all Loan Payments hereunder to the Bank, as provided in Section 

4.2 hereof, or under the written direction of the assignee named in the most recent assignment or 

notice of assignment filed with the District.  During the term of this Loan Agreement, the District 

shall each keep a complete and accurate record of all such notices of assignment. 

Section 3.8. Closing Conditions.  The Bank has entered into this Loan Agreement in 

reliance upon the representations and warranties of the District contained in this Loan Agreement 

and to be contained in the documents and instruments to be delivered on the Closing Date and 

upon the performance by the District of the obligations of the District pursuant to this Loan 

Agreement at or prior to the Closing Date.  Accordingly, the obligation of Bank to consummate 

the Loans and execute this Loan Agreement is subject to the fulfillment to the reasonable 

satisfaction of the Bank of the following conditions: 

(a) The representations and warranties of the District contained in this Loan 

Agreement shall be true, complete and correct on the Closing Date. 

(b) All representations, warranties and covenants made herein, and in certificates or 

other instruments delivered pursuant hereto or in connection herewith, shall be deemed to have 

been relied upon by the Bank notwithstanding any investigation heretofore or hereafter made by 

the Bank or on their behalf. 

(c) On the Closing Date, the Resolution, the Notes and this Loan Agreement shall be 

in full force and effect and shall not have been amended, modified or supplemented, except as may 

have been agreed to in writing by the Bank. 

(d) On the Closing Date, the District will have adopted and there will be in full force 

and effect such resolutions as in the opinion of Bond Counsel shall be necessary in connection 

with the transactions contemplated by this Loan Agreement, and all necessary action of the District 

relating to the issuance of the Notes will have been taken, will be in full force and effect and will 

not have been amended, modified or supplemented, except as may have been agreed to in writing 

by the Bank. 

(e) At or prior to the Closing Date, the Bank will have received the following 

documents: 

(i) the approving opinion, dated the Closing Date and addressed to the Bank, 

of Bond Counsel in form and content satisfactory to the Bank, to the effect that the Loan 

Agreement and the Notes are valid and binding agreements of the District, subject to customary 

exceptions; 

(ii) a certificate or certificates, dated the date of the Closing and signed on 

behalf of the District by an Authorized Representative, to the effect that (I) the representations and 

warranties contained in this Loan Agreement are true and correct in all material respects on and as 

of the date of the Closing with the same effect as if made on the Closing Date; (II) no litigation of 

any nature is then pending or, to his or her knowledge, threatened, seeking to restrain or enjoin the 

issuance and delivery of the Notes or the collection of revenues to pay the principal thereof and 
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interest thereon, questioning the proceedings and authority by which such pledge is made, affecting 

the validity of the Notes or contesting the existence or boundaries of the District or the title of the 

present officers to their respective offices; (III) no authority or proceedings for the issuance and 

delivery of the Notes has been repealed, revoked or rescinded and no petition or petitions to revoke 

or alter the authorization to issue and deliver the Notes has been filed with or received by the 

District; and (IV) the District has complied with all the agreements and covenants and satisfied all 

the conditions on its part to be performed or satisfied at or prior to, and to the extent possible 

before, the Closing Date; 

(iii) a certified copy of the Resolution; 

(iv) the opinion of the District’s general counsel, dated the Closing Date, 

addressed to the Bank, to the effect that: 

(A) the District is a duly organized and validly existing political 

subdivision of the State of California, and has all requisite power and authority thereunder: (a) to 

adopt the Resolution, and to enter into, execute, deliver and perform its covenants and agreements 

under this Loan Agreement and the Notes; (b) to make, execute and deliver the Notes; (c) to pledge 

the Net Revenues as contemplated by this Loan Agreement; and (d) to carry on its activities as 

currently conducted; 

(B) the District has taken all actions required to be taken by it prior to 

the Closing Date material to the transactions contemplated by this Loan Agreement and the Notes, 

and the District has duly authorized the execution and delivery of, and the due performance of its 

obligations under, this Loan Agreement and the Notes; 

(C) the adoption of the Resolution, the execution and delivery by the 

District of this Loan Agreement and the Notes and the compliance with the provisions of this Loan 

Agreement and the Notes, to the best of such counsel’s knowledge after due inquiry, do not and 

will not conflict with or violate in any material respect any California constitutional, statutory or 

regulatory provision, or, to the best of such counsel’s knowledge after due inquiry, conflict with 

or constitute on the part of the District a material breach of or default under any agreement or 

instrument to which the District is a party or by which it is bound; 

(D) except as has been disclosed to the Bank, no litigation is pending 

with service of process completed or, to the best of such counsel’s knowledge after due inquiry, 

threatened against the District in any court in any way affecting the titles of the officials of the 

District to their respective positions, or seeking to restrain or to enjoin the execution and delivery 

of the Loan Agreement or the Notes, or the collection of revenues, pledged or to be pledged to pay 

the principal of and interest on the Notes, or in any way contesting or affecting the validity or 

enforceability of the Loan Agreement or the Notes, or contesting the powers of the District or its 

authority with respect to the Loan Agreement or the Notes; 

(E) to the best of such counsel’s knowledge after due inquiry, no 

authorization, approval, consent or other order of the State or any local agency of the State, other 

than such authorizations, approvals and consents which have been obtained, is required for the 
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valid authorization, execution and delivery by the District of the Notes or this Loan Agreement; 

and 

(F) to the best of such counsel’s knowledge after due inquiry, the 

District is not in breach of or default under any applicable law or administrative regulation of the 

State or any applicable judgment or decree or any loan agreement, indenture, bond, note, 

resolution, agreement or other instrument to which the District is a party or is otherwise subject, 

which breach or default would materially adversely affect the District’s ability to enter into or 

perform its obligations under the Notes or this Loan Agreement, and no event has occurred and is 

continuing which, with the passage of time or the giving of notice, or both, would constitute a 

default or an event of default under any such instrument; and 

(v) payment of the fees and expenses of Kutak Rock LLP, counsel to the Bank, 

in the amount of $________; 

(vi) evidence of liability and casualty insurance referenced in Section 5.6 

hereof; and 

(vii) such additional legal opinions, certificates, instruments and other 

documents as the Bank or its counsel may reasonably request to evidence the truth and accuracy, 

as of the date of this Loan Agreement and as of the Closing Date, of the representations, warranties, 

agreements and covenants of the District contained herein and the due performance or satisfaction 

by the District at or prior to the Closing Date of all agreements then to be performed and all 

conditions then to be satisfied by the District. 

ARTICLE IV 

 

SECURITY 

Section 4.1. Pledge of Net Revenues.  All Parity Obligations, including the Notes and 

related Loan Payments, shall be secured by a lien on and pledge of Net Revenues, and within 

such lien priority, such Parity Obligations shall be of equal rank without preference, priority or 

distinction of any Parity Obligations over any other Parity Obligations.  The District does hereby 

grant such lien on and pledge of Net Revenues to secure Parity Obligations.  The District hereby 

represents and states that it has not previously granted any lien or charge on any of the Net 

Revenues; provided, however, that out of Net Revenues there may be apportioned such sums for 

such purposes as are expressly permitted by this Article IV. 

Section 4.2. Repayment of the Notes.  The District hereby agrees to repay the Note 

2018A from Net Revenues as provided herein in the aggregate principal amount of $________ 

together with interest (calculated at the rate of 3.35%, on the basis of a 360-day year of twelve 30-

day months) on the unpaid principal balance thereof, payable in semi-annual Loan Payments in 

the respective amounts and on the respective Loan Payment Dates specified in Exhibit A hereto, 

and by this reference made a part hereof. 

The District hereby agrees to repay the Note 2018B from Net Revenues as provided herein 

in the aggregate principal amount of $________ together with interest (calculated at the rate of 
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4.20%, on the basis of a 360-day year of twelve 30-day months) on the unpaid principal balance 

thereof, payable in semi-annual Loan Payments in the respective amounts and on the respective 

Loan Payment Dates specified in Exhibit B hereto, and by this reference made a part hereof. 

So long as either Note is owned by Compass Bank, all principal and interest payments with 

respect to such Note shall be made by wire transfer using the following wiring instructions (unless 

the District shall receive subsequent wiring instructions from the Bank): 

[Compass Bank — Public Finance 

201 North Highway 183 Leander, Texas 78641 

(512) 421-6901 

ABA: 113-010-547 Account: GL 90124099] 

[BBI: Do not post Contact: LDFCpublicfinance.us@bbva.com 

Attention: Susan Boswell, Tracy Sheard, Nancy Allen 

RE: Borrego Water District Loan #: 32-10006890-18] 

[Mailing Address: 

Compass Bank 

Nancy Allen or Susan Boswell 

PO Box 1190 

Leander, Texas 78646] 

Section 4.3. Revenues; Establishment and Application of Revenue Fund.  In order to 

carry out and effectuate the commitment and pledge contained in Section 4.1 hereof, the District 

agrees and covenants that all Net Revenues shall be received by the District in trust and shall be 

deposited when and as received by the District’s Sewer Enterprise account and Water Enterprise 

account (referred to herein as the “Revenue Fund”), which fund the District agrees and covenants 

to maintain so long as any Parity Obligations remain outstanding, and all moneys in the Revenue 

Fund shall be so held in trust and applied and used solely as provided as follows: 

(a) All Revenues in the Revenue Fund shall be set aside or used by the District in the 

following order of priority: 

(1) Maintenance and Operation Costs.  In order to carry out and effectuate the 

pledge and lien contained herein, the District agrees and covenants to pay:  

(A) all Sewer Enterprise Maintenance and Operation Costs (including 

amounts reasonably required to be set aside in contingency reserves for the Sewer Enterprise, the 

payment of which is not then immediately required) from the Revenue Fund as they become due 

and payable. 

(B) all Water Enterprise Maintenance and Operation Costs (including 

amounts reasonably required to be set aside in contingency reserves for the Water Enterprise, the 

payment of which is not then immediately required) from the Revenue Fund as they become due 

and payable. 
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The District shall annually prepare budgets for Sewer Enterprise Maintenance and 

Operation Costs and for Water Enterprise Maintenance and Operations Costs. 

(b) All Net Revenues remaining in the Revenue Fund (after payment of all 

Maintenance and Operation Costs and after payment of debt service on each Parity Obligation 

Payment Date, shall transferred by the District from the Revenue Fund and allocated to the 

following respective accounts (each of which the District shall establish and maintain within the 

Revenue Fund), the following amounts in the following order of priority, the requirements of each 

such account (including the funding of any deficiencies in any such account resulting from 

insufficient Net Revenues necessary to make any earlier required deposit) at the time of deposit to 

be satisfied before any transfer is made to any account subsequent in priority: 

(1) Interest Account.  On each Parity Obligation Payment Date on which the 

interest on Parity Obligations is payable, the District shall deposit in the Interest Account an 

amount required to cause the aggregate amount on deposit in the Interest Account to equal the 

amount of interest becoming due and payable on such Parity Obligation Payment Date on all 

outstanding Parity Obligations.  No deposit need be made into the Interest Account if the amount 

contained therein is at least equal to the interest becoming due and payable upon all outstanding 

Parity Obligations on such Parity Obligation Payment Date.  All moneys in the Interest Account 

shall be used and withdrawn by the District solely for the purpose of paying interest on the Parity 

Obligations as it shall become due and payable (including accrued interest on any Parity 

Obligations purchased or redeemed prior to maturity pursuant to this Loan Agreement).  In the 

event that the amounts on deposit in the Interest Account on any Parity Obligation Payment Date 

are insufficient for any reason to pay the aggregate amount of interest then coming due and payable 

on the outstanding Parity Obligations, the District shall apply such amounts to the payment of 

interest on each of the outstanding Parity Obligations on a pro rata basis. 

(2) Principal Account.  On each Parity Obligation Payment Date on which the 

principal of Parity Obligations is payable, the District shall deposit in the Principal Account an 

amount required to cause the aggregate amount on deposit in the Principal Account to equal the 

principal amount of the Parity Obligations coming due and payable on such Parity Obligation 

Payment Date and the amount of principal becoming due and payable on any mandatory sinking 

account payment due on all outstanding Parity Obligations, if any.  All moneys in the Principal 

Account shall be used and withdrawn by the District solely for the purpose of paying the principal 

of the Parity Obligations at the maturity date or upon early redemption, as the case may be.  In the 

event that the amounts on deposit in the Principal Account on any Parity Obligation Payment Date 

are insufficient for any reason to pay the aggregate amount of principal then coming due and 

payable on the outstanding Parity Obligations, the District shall apply such amounts to the payment 

of principal on each of the outstanding Parity Obligations on a pro rata basis. 

(3) Redemption Account.  The District shall establish and maintain a 

Redemption Account, amounts in which shall be used and withdrawn by the District solely for the 

purpose of paying the principal, interest and premium (if any) on the Principal Components to be 

redeemed pursuant to Section [3.4 or] 3.5[, as applicable]. 

(4) Reserve Accounts.  Payments required to replenish any debt service reserve 

accounts established for Parity Obligations shall be made in accordance with the terms hereof and 
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such Parity Obligations Documents, without preference or priority, and in the event of any 

insufficiency of such moneys, ratably without any discrimination or preference. 

(5) Subordinate Debt Repayment.  Payments relating to principal and interest 

on or with respect to Subordinate Debt in accordance with the terms of such Subordinate Debt, 

without preference or priority, and in the event of any insufficiency of such moneys, ratably based 

on the respective principal amounts (including any accreted value) without any discrimination or 

preference. 

(6) Subordinate Debt Reserve Accounts.  To make payments required with 

respect to Subordinate Debt to replenish reserve accounts established therefor in accordance with 

the terms of such Subordinate Debt, without preference or priority, and in the event of any 

insufficiency of such moneys, ratably based on the respective principal amounts (including any 

accreted value) without any discrimination or preference. 

(7) General Expenditures.  For any lawful purpose of the District, including, 

but not limited to, any costs of capital improvements to either of the Enterprises. 

Section 4.4. Special Obligation of the District; Obligations Absolute.  The District’s 

obligation to pay the Loan Payments shall be a special obligation of the District limited solely to 

Net Revenues as provided herein.  Under no circumstances shall the District be required to advance 

moneys derived from any source of income other than Net Revenues and other sources specifically 

identified herein for the payment of the Loan Payments, nor shall any other funds or property of 

the District be liable for the payment of the Loan Payments.  Notwithstanding the foregoing 

provisions of this Section, however, nothing herein is intended to prohibit the District voluntarily 

from making any payment hereunder from any source of available funds of the District. 

The obligations of the District to pay the Loan Payments from Net Revenues, and to 

perform and observe the other agreements contained herein, shall be absolute and unconditional 

and shall not be subject to any defense or any right of setoff, counterclaim or recoupment arising 

out of any breach of the District, the Bank of any obligation to the District or otherwise with respect 

to the Enterprises, whether hereunder or otherwise, or out of indebtedness or liability at any time 

owing to the District by the Bank.  Until such time as all of the Loan Payments shall have been 

fully paid or prepaid, the District (a) will not suspend or discontinue payment of any Loan 

Payments, (b) will perform and observe all other agreements contained in this Loan Agreement, 

and (c) will not terminate this Loan Agreement for any cause, including, without limiting the 

generality of the foregoing, the occurrence of any acts or circumstances that may constitute failure 

of consideration, eviction or constructive eviction, destruction of or damage to the Enterprises or 

any Enterprise, sale of the Enterprises or any Enterprise, the taking by eminent domain of title to 

or temporary use of any component of the Enterprises or any Enterprise, commercial frustration 

of purpose, any change in the tax or other laws of the United States of America or the State or any 

political subdivision of either thereof or any failure of the Bank to perform and observe any 

agreement, whether express or implied, or any duty, liability or obligation arising out of or 

connected with this Loan Agreement. 

Section 4.5. Reduction upon Partial Prepayment.  In the event the District prepays less 

than all of the remaining Principal Components of the Loan Payments pursuant to Sections [3.4 
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or] 3.5 hereof, the amount of such prepayment shall be applied by the Bank to the outstanding 

Principal Components in inverse order of Loan Payment Date, unless otherwise requested by 

District and agreed to by Bank in its reasonable discretion. 

Section 4.6. Rate on Overdue Loan Payments.  In the event the District should fail to 

make any of the Loan Payments required in Section 4.2 hereof on or before the due date therefor 

(after a 10 day grace period), the Loan Payment in default shall continue as an obligation of the 

District until the amount in default shall have been fully paid, and the District agrees to pay the 

same with interest thereon, to the extent permitted by law, from the date thereof at the Default 

Rate. 

ARTICLE V 

 

COVENANTS OF THE DISTRICT 

Section 5.1. Operation and Maintenance of the Enterprises.  The District will maintain 

and preserve each Enterprise in good repair and working order at all times and will operate each 

Enterprise in an efficient and economical manner and will pay all Sewer Enterprise Maintenance 

and Operation Costs and all Water Enterprise Maintenance and Operation Costs as they become 

due and payable. 

Section 5.2. Against Sale or Other Disposition of Property.  The District will not sell, 

lease, or otherwise dispose of either Enterprise or any part thereof essential to the proper operation 

of such Enterprise or to the maintenance of the Revenues.  The District will not enter into any 

agreement or lease that impairs the operation of either Enterprise or any part thereof necessary to 

secure adequate Revenues for the payment of the Loan Payments or that would otherwise impair 

the rights of the District with respect to the Revenues or the operation of such Enterprise.  Any 

real or personal property that has become non-operative or that is not needed for the efficient and 

proper operation of either Enterprise, or any material or equipment that has become worn out, may 

be sold at not less than the fair market value thereof.  The District shall deposit the proceeds of 

such sale in the Revenue Fund. 

Section 5.3. Rates, Fees, and Charges.   

(a) The District will, at all times while any Parity Obligation remains outstanding, fix, 

prescribe and collect rates, fees and charges in connection with each Enterprise so as to yield 

Revenues at least sufficient, after making reasonable allowances for contingencies and errors in 

the estimates, to pay the following amounts in the order set forth below: 

(1) All Sewer Enterprise Maintenance and Operation Costs; 

(2) All Water Enterprise Maintenance and Operation Costs; 

(3) The Debt Service payments and all other payments (including payments 

under reimbursement agreements) with respect to all Parity Obligations as they become due and 

payable; 
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(4) All amounts, if any, required to restore the balance in any reserve accounts 

established for Parity Obligations in accordance with the terms of such Parity Obligations 

Documents, without preference or priority; and 

(5) All payments required to meet any other obligations of the District that are 

charges, liens, encumbrances upon, or which are otherwise payable from the Revenues during such 

Fiscal Year. 

(b) Furthermore, the District shall fix, prescribe, revise and collect rates, fees and 

charges for the services and facilities furnished by the Enterprises during each Fiscal Year which 

are sufficient to yield estimated Net Revenues which are at least equal to one hundred twenty-five 

percent (125%) of the aggregate amount of Debt Service on all Parity Obligations payable from 

Net Revenues coming due and payable during such Fiscal Year.  The District may make 

adjustments, from time to time, in its rates, fees and charges as it deems necessary, but shall not 

reduce its rates, fees and charges below those in effect unless the Net Revenues resulting from 

such reduced rates, fees and charges shall at all times be sufficient to meet the requirements set 

forth in this paragraph. 

(c) If the District violates the covenants set forth in subsections (a) or (b) hereof, such 

violation shall not, in and of itself, be a default under this Loan Agreement and shall not give rise 

to a declaration of an Event of Default so long as (i) Net Revenues (calculated without taking into 

account any amounts transferred into the Revenue Fund from the Sewer Enterprise Rate Covenant 

Stabilization Fund or the Water Enterprise Rate Covenant Stabilization Fud pursuant to subsection 

(d) below), are at least equal to one hundred five percent (105%) of Maximum Annual Debt 

Service coming due and payable during such Fiscal Year, and (ii) within 120 days after the date 

such violation is discovered, the District either (y) transfers enough moneys from such Rate 

Covenant Stabilization Funds sufficient to yield estimated Net Revenues which are at least equal 

to one hundred twenty-five percent (125%) of the aggregate amount of Debt Service on all Parity 

Obligations payable from Net Revenues coming due and payable during such Fiscal Year in 

compliance with subsection (b) hereof, or (z) hires an Independent Financial Consultant to review 

the revenues and expenses of the Enterprises, and abides by such consultant’s recommendations 

to revise the schedule of rates, fees, expenses and charges, and to revise any Sewer Enterprise 

Maintenance and Operation Costs and any Water Enterprise Maintenance and Operations Costs 

insofar as practicable, and to take such other actions as are necessary so as to produce Net 

Revenues to cure such violation for future compliance; provided, however, that, if the District does 

not, or cannot, transfer from the Sewer Enterprise Rate Covenant Stabilization Fund and/or the 

Water Enterprise Rate Covenant Stabilization Fund the amount necessary to comply with 

subsection (b) hereof, or otherwise cure such violation within six (6) months after the date such 

violation is discovered, the Notes shall thereafter accrue interest at the Default Rate and an Event 

of Default shall be deemed to have occurred under Section 6.1(a)(2) hereof. 

(d) There is hereby created separate funds to be known as the “Sewer System Rate 

Covenant Stabilization Fund” and the “Water System Rate Covenant Stabilization Fund,” to be 

held and maintained by the District.  Neither Rate Covenant Stabilization Fund is pledged to secure 

payment of the Loan Payments.  Amounts in each Rate Covenant Stabilization Fund shall be 

applied solely for the uses and purposes set forth in this subsection (d).  The District shall have the 

right to deposit into either Rate Covenant Stabilization Fund from time to time any amount of 
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funds which are legally available therefor; provided that deposits for each Fiscal Year may be 

made until (but not after) one hundred twenty (120) days following the end of such Fiscal Year. 

For the purpose of computing the amount of Revenues for any Fiscal Year for purposes of 

the preceding subsection (a), or the amount of Net Revenues for any Fiscal Year for purposes of 

the preceding subsection (b), the District shall be permitted to transfer amounts on deposit in either 

or both Rate Covenant Stabilization Funds to the Revenue Fund, such transfers to be made until 

(but not after) one hundred twenty (120) days after the end of such Fiscal Year.  In addition, the 

District shall be permitted to withdraw amounts on deposit in either Rate Covenant Stabilization 

Fund for any other lawful purpose. 

Section 5.4. Collection of Rates and Charges.  The District will have in effect at all times 

rules and regulations requiring each consumer or customer utilizing the Sewer Enterprise and/or 

the Water Enterprise facilities to pay the rates, fees and charges applicable to such use or benefit 

received.  Except in connection with the receipt of federal or State funding, the District will not 

permit any part of the Sewer Enterprise and/or the Water Enterprise or any facility thereof to be 

used or taken advantage of free of charge by any corporation, firm or person, or by any public 

agency (including the United States of America, the State of California and any city, county, 

district, political subdivision, public corporation or agency of any thereof). 

Section 5.5. Competitive Facilities.  Except for any Enterprise facilities existing as of 

the date hereof, the District will not, to the extent permitted by law, acquire, maintain or operate 

and will not, to the extent permitted by law and within the scope of its powers, permit any other 

public or private agency, authority, city, special district, or political subdivision or any person 

whomsoever to acquire, maintain or operate within the sphere of influence of the District any 

enterprise competitive with the Sewer Enterprise and/or the Water Enterprise; provided, however, 

that the District may, with the written consent of the Bank first had and obtained, assign all or a 

portion of the Sewer Enterprise and/or the Water Enterprise to another entity provided such entity 

assumes the obligations of the District hereunder. 

Section 5.6. Tax Covenants.  The District hereby covenants that, notwithstanding any 

other provision of this Loan Agreement, it will make no use of the proceeds of Loan 2018A or of 

any other amounts, regardless of the source, or of any property or take any action, or refrain from 

taking any action, that would cause Note 2018A to be “arbitrage bonds” within the meaning of 

Section 148 of the Internal Revenue Code of 1986, as amended (the “Code”). 

The District will not use or permit the use of either Enterprise or any portion thereof by 

any person other than a governmental unit as such term is used in Section 141 of the Code, in such 

manner or to such extent as would result in the loss of exclusion from gross income for federal 

income tax purposes of the portion of the 2014 Installment Payments constituting interest under 

Section 103 of the Code. 

The District will not make any use of the proceeds from Loan 2018A or any other funds of 

the District, or take or omit to take any other action, that would cause the obligation provided 

herein to be “federally guaranteed” within the meaning of Section 149(b) of the Code or “private 

activity bonds” within the meaning of Section 141 of the Code.  To that end, so long as any Loan 

Payments on Note 2018A are unpaid, the District, with respect to such proceeds and such other 

42



 

61170.00002\31180162.4 -27- 

funds, will comply with all requirements of such Sections and all regulations of the United States 

Department of the Treasury issued thereunder and under Section 103 of the Internal Revenue Code 

of 1954, as amended, to the extent such requirements are, at the time, applicable and in effect. 

The District is will assure the filing of an information report for Note 2018A in compliance 

with Section 149 (e) of the Tax Code. 

The District has complied with the Code, with respect to Note 2018A, and the District shall 

not knowingly take or omit to take any action that, under existing law, may adversely affect the 

exclusion from gross income for federal income tax purposes, or the exemption from any 

applicable State tax of the interest on Note 2018A. 

Note 2018A is eligible for designation as "qualified tax-exempt obligations" under Section 

265(b)(3) of the Tax Code. 

Section 5.7. Insurance.  

(a) The District will procure and maintain insurance on each Enterprise with 

commercial insurers or through participation in a joint powers insurance authority, in such 

amounts, with such deductibles and against such risks (including accident to or destruction of 

each Enterprise) as are usually insurable in accordance with industry standards with respect to 

similar enterprises. 

In the event of any damage to or destruction of an Enterprise caused by the perils covered 

by such insurance, the proceeds of such insurance shall be applied to the repair, reconstruction or 

replacement of the damaged or destroyed portion of such Enterprise.  The District shall cause such 

repair, reconstruction or replacement to begin promptly after such damage or destruction shall 

occur and to continue and to be properly completed as expeditiously as possible, and shall pay out 

of the proceeds of such insurance all costs and expenses in connection with such repair, 

reconstruction or replacement so that the same shall be completed and such Enterprise shall be free 

and clear of all liens and claims.  If the proceeds received by reason of any such loss shall exceed 

the costs of such repair, reconstruction or replacement, the excess shall be applied to prepay the 

Notes and any other Parity Obligations, on a pro rata basis, in the manner provided in Section 3.5 

hereof and in the instruments authorizing such Parity Obligations. 

Alternatively, if the proceeds of such insurance are sufficient to enable the District to retire 

all outstanding Parity Obligations, the District may elect not to repair, reconstruct or replace the 

damaged or destroyed portion of such Enterprise, and thereupon such proceeds shall be applied to 

the prepayment of such Parity Obligations and to the payment of all other amounts due hereunder, 

and as otherwise required by the documents pursuant to which other Parity Obligations were 

issued. 

(b) The District will procure and maintain commercial general liability insurance 

covering claims against the District for bodily injury or death, or damage to property, occasioned 

by reason of the ownership or operation of each Enterprise, such insurance to afford protection in 

such amounts and against such risks as are usually covered in connection with similar enterprises. 
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(c) The District will procure and maintain workers’ compensation insurance against 

liability for compensation under the Workers’ Compensation Insurance and Safety Act of 

California, or any act hereafter enacted as an amendment or supplement or in lieu thereof; such 

insurance to cover all persons employed in connection with each Enterprise. 

(d) All policies of insurance required to be maintained herein shall provide that the 

Bank shall be given thirty (30) days’ written notice of any intended cancellation thereof or 

reduction of coverage provided thereby. 

(e) In lieu of obtaining insurance coverage as required by this Section, such coverage 

may, with the prior written consent of the Bank, be maintained by the District in the form of self-

insurance.  The District shall certify to the Bank that (i) the District has segregated amounts in a 

special insurance reserve meeting the requirements of this Section; (ii) an Insurance Consultant 

certifies annually, on or before January 1 of each year in which self-insurance is maintained, in 

writing to the Bank that the District’s general insurance reserves are actuarially sound and are 

adequate to provide the necessary coverage; and (iii) such reserves are held in a separate trust fund 

by an ‘independent’ trustee.  Any statements of self-insurance shall be delivered to the Bank.  The 

District shall pay or cause to be paid when due the premiums for all insurance policies required 

hereby. 

Section 5.8. Eminent Domain.  If all or any part of an Enterprise shall be taken by 

eminent domain proceedings, the resulting Net Proceeds thereof shall be applied as follows: 

(a) If (1) the District delivers to the Bank a Certificate of the District showing (i) the 

estimated loss of annual Net Revenues, if any, suffered or to be suffered by the District by reason 

of such eminent domain proceedings, (ii) a general description of the additions, betterments, 

extensions or improvements to such Enterprise proposed to be acquired by the District from any 

Net Proceeds, and (iii) an estimate of the additional annual Net Revenues to be derived from such 

additions, betterments, extensions or improvements, and (2) on the basis of such certificate, 

determines that the estimated additional annual Net Revenues will sufficiently offset the 

estimated loss of annual Net Revenues resulting from such eminent domain proceedings so that 

the ability of the District to meet its obligations hereunder will not be substantially impaired 

(which determination shall be final and conclusive); then the District shall promptly proceed with 

the acquisition of such additions, betterments, extensions or improvements substantially in 

accordance with such Certificate of the District and such Net Proceeds shall be applied for the 

payment of the costs of such acquisition, and any balance of such Net Proceeds not required by 

the District for such purpose shall be applied to prepay the Notes and any other Parity Obligations, 

on a pro rata basis, in the manner provided in Section 3.5 hereof and in the instruments authorizing 

such other Parity Obligations. 

(b) If the foregoing conditions are not met, then such Net Proceeds shall be applied to 

prepay the Principal Components of the Loan Payments and the principal amounts of any other 

Parity Obligations, on a pro rata basis, in the manner provided in Section 3.5 hereof and in the 

instruments authorizing such other Parity Obligations. 
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Section 5.9. Additional Information.  The District agrees to furnish to the Bank, 

promptly, from time to time, such information regarding the operations, financial condition and 

property of the District and each Enterprise as the Bank may reasonably request. 

Section 5.10. Compliance with Law and Contracts.  The District will faithfully comply 

with, keep, observe, and perform all valid and lawful obligations or regulations now or hereafter 

imposed on its operation of each Enterprise by contract, or prescribed by any law of the United 

States of America or of the State of California, or by any officer, board, or commission having 

jurisdiction or control. 

Section 5.11. Punctual Payment.  The District will punctually pay the principal and 

interest to become due on the Notes, in strict conformity with the terms hereof, and will faithfully 

observe and perform all the agreements, conditions, covenants and terms contained herein required 

to be observed and performed by it, and will not rescind this Loan Agreement for any cause. 

Section 5.12. Protection of Security and Rights of the Bank.  The District will preserve 

and protect the security of the Notes and the rights of the Bank and will warrant and defend the 

Bank’s rights against all claims and demands of all persons.  From and after the Closing Date, the 

Notes shall be incontestable by the District. 

Section 5.13. Parity Obligations. 

(a) So long as either of both Notes are outstanding, the District shall not issue or incur 

any obligations payable from Revenues or Net Revenues senior or superior to the payment of Debt 

Service on the Notes.  The District may at any time issue Parity Obligations payable from Net 

Revenues on a parity with the Notes in such principal amount as shall be determined by the District 

subject to the following specific conditions, which are hereby made conditions precedent to the 

issuance and delivery of such Parity Obligations: 

(i) No Event of Default shall have occurred and be continuing; 

(ii) The Net Revenues (calculated without taking into account any amounts 

transferred into the Revenue Fund from the Rate Covenant Stabilization Fund pursuant to Section 

5.3(d) hereof), either (i) as shown in the audited financial statements of the District for the most 

recent Fiscal Year for which an audit is available, or (ii) as shown by the books of the District for 

any more recent twelve (12) month period selected by the District, as verified by an Authorized 

Representative of the District, plus in either case (at the option of the District) the Additional 

Revenues, shall be at least equal to one hundred twenty-five percent (125%) of the amount of 

Maximum Annual Debt Service on all outstanding Parity Obligations and the Parity Obligations 

to be issued as calculated on a combined basis; and 

(iii) Except with respect to the Notes, and at the District’s sole discretion, there 

may be established from the proceeds of such Parity Obligations a reserve fund for the security of 

such Parity Obligations, in an amount equal set forth in the applicable Parity Obligation Document. 

The provisions of subsection (2) of this Section 5.13 shall not apply to any Parity 

Obligations if, and to the extent that (i) all of the proceeds of such Parity Obligations (other than 

proceeds applied to pay costs of issuing such Parity Obligations and to make the reserve fund 
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deposit required pursuant to subsection (3) of this Section) shall be deposited in an irrevocable 

escrow held in cash or invested in Federal Securities for the purpose of paying the principal of and 

interest and premium (if any) on such outstanding Parity Obligations, and (ii) at the time of the 

incurring of such Parity Obligations, the District certifies in writing that maximum annual debt 

service on such Parity Obligations will not exceed Maximum Annual Debt Service on the 

outstanding Parity Obligations being refunded, and (iii) the final maturity of such Parity 

Obligations is not later than the final maturity of the Parity Obligations being refunded. 

(b) In order to maintain the parity relationship of debt service payments on all Parity 

Obligations permitted hereunder, the District covenants that all payments in the nature of principal 

and interest or reserve account replenishment with respect to any Parity Obligations, will be 

structured to occur semi-annually on the Loan Payment Dates, in each year as such payments are 

due with respect to the Debt Service payments, and reserve account replenishment with respect to 

any Parity Obligations will be structured to occur within one year, and to otherwise structure the 

terms of such Parity Obligations to ensure that they are in all respects payable on a parity with the 

Debt Service payments on the Notes and all Parity Obligations, and not prior thereto. 

(c) The District may issue or incur Subordinate Debt; provided, however, that Net 

Revenues (calculated without taking into account any amounts transferred into the Revenue Fund 

from the Rate Covenant Stabilization Funds pursuant to Section 5.3(d) hereof), either (i) as shown 

in the audited financial statements of the District for the most recent Fiscal Year for which an audit 

is available, or (ii) as shown by the books of the District for any more recent twelve (12) month 

period selected by the District, as verified by an Authorized Representative of the District, plus in 

either case (at the option of the District) the Additional Revenues, shall be at least equal to one 

hundred ten percent (110%) of the amount of Maximum Annual Debt Service on all outstanding 

Parity Obligations and the maximum annual debt service on the Subordinate Debt to be issued. 

Section 5.14. Against Encumbrances.  The District hereby covenants and agrees that it 

shall not incur any obligations that are secured by a pledge and lien on the Net Revenues that is 

senior to the pledge and lien on the Net Revenues contained herein.  The District will not make 

any pledge of or place any lien on the Net Revenues except as provided herein.  The District may 

pledge Net Revenues to secure Parity Obligations issued in accordance with Section 5.13 hereof.  

The District may at any time, or from time to time, issue evidences of indebtedness for any lawful 

purpose that are payable from and secured by a pledge of and lien on Net Revenues that is 

subordinate in all respects to the pledge of and lien on the Net Revenues provided herein. 

Section 5.15. Further Assurances.  The District will adopt, make, execute and deliver any 

and all further resolutions, instruments, and assurances as may be reasonably necessary or proper 

to carry out the intention or to facilitate the performance hereof and for the better assuring and 

confirming unto the Bank of the rights and benefits provided to it herein. 

Section 5.16. Financial Reports.  Promptly upon receipt by the District and in no event 

later than one hundred eighty (180) days after the close of each Fiscal Year (unless otherwise 

agreed in writing by the Bank), the District will furnish, or cause to be furnished, to the Bank an 

audit report of an Independent Certified Public Accountant with respect to such Fiscal Year, of the 

District, including each Enterprise, for said Fiscal Year. 
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At the same time as the District provides the audit to the Bank, the District shall also 

provide to the Bank a statement as to whether Net Revenues for such Fiscal Year were equal to at 

least 1.25 times the Debt Service for such Fiscal Year, calculated as provided in Section 5.3 hereof.  

In addition, the District shall deliver to the Bank, not later than thirty (30) days after the close of 

each Fiscal Year (unless otherwise agreed in writing by the Bank), a copy of the District’s adopted 

budget for the then current Fiscal Year.  The District shall also deliver to the Bank a copy of any 

update to the District’s budget adopted for a Fiscal Year with thirty (30) days of the adoption of 

such updated budget. 

Section 5.17. Observance of Laws and Regulations.  The District will well and truly 

keep, observe and perform or cause to be kept, observed and performed all valid and lawful 

obligations or regulations now or hereafter imposed on it by contract, or prescribed by any law 

of the United States, or of the State, or by any officer, board or commission having jurisdiction 

or control, as a condition of the continued enjoyment of any and every right, privilege or franchise 

now owned or hereafter acquired and enjoyed by the District, including the District’s right to 

exist and carry on business as a California special district, to the end that such rights, privileges 

and franchises shall be maintained and preserved, and shall not become abandoned, forfeited or 

in any manner impaired. 

Section 5.18. Budget.  The District hereby covenants to take such action as may be 

necessary to include all Loan Payments and all other amounts due hereunder in its annual budget 

and to make the necessary annual appropriations for all such Loan Payments and all other amount 

due hereunder. 

Section 5.19. Notices.  The District shall provide to the Bank: 

(a) Immediate notice by telephone, promptly confirmed in writing, of any event, 

action or failure to take any action which constitutes an Event of Default under this Loan 

Agreement, together with a detailed statement by an Authorized Representative of the steps being 

taken by the District to cure the effect of such Event of Default. 

(b) Prompt written notice (i) of any action, suit or proceeding or any investigation, 

inquiry or similar proceeding by or before any court or other governmental authority, domestic or 

foreign, against the District or an Enterprise or the Enterprises or the Revenues which involve 

claims equal to or in excess of $250,000 or that seeks injunctive relief, or (ii) of any loss or 

destruction of or damage to any portion of an Enterprise or the Enterprises in excess of $250,000. 

(c) Prompt written notice of any Material Litigation, Material Adverse Effect or any 

investigation, inquiry or similar proceeding by any Governmental Authority with respect to any 

matter that relates to or could materially impact Revenues. 

(d) Promptly upon notice thereof, any termination or cancellation of any insurance 

policy which the District is required to maintain, or any uninsured or partially uninsured loss 

through liability or property damage, or through fire, theft or any other cause affecting the District 

property in excess of an aggregate of $250,000. 
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(e) With reasonable promptness, such other information respecting the District, 

Enterprise, and the operations, affairs and financial condition of the District as the Bank may from 

time to time reasonably request. 

ARTICLE VI 

 

EVENTS OF DEFAULT AND REMEDIES 

Section 6.1. Events of Default and Remedies. 

(a) Events of Default.  The following shall be Events of Default hereunder: 

(1) Failure by the District to pay any Principal Component or Interest 

Component on a Note or the Notes when due and payable; after a ten (10) day grace period. 

(2) Failure by the District to observe and perform any covenant, condition or 

agreement on its part contained herein pertaining to an Enterprise or the Enterprises, other than in 

clause (1) of this subsection, for a period of thirty (30) days after written notice specifying such 

failure and requesting that it be remedied has been given to the District by the Bank; provided, 

however, if in the reasonable opinion of the District the failure stated in the notice can be corrected, 

but not within such thirty (30) day period, the Bank shall not unreasonably withhold its consent to 

an extension of such time if corrective action is instituted by the District within such thirty (30) 

day period and diligently pursued until the default is corrected. 

(3) Default by the District under any Parity Obligation (or Subordinate Debt 

which requires or permits the immediate acceleration thereof). 

(4) Institution of any proceeding under the United States Bankruptcy Code or 

any federal or state bankruptcy, insolvency, or similar law or any law providing for the 

appointment of a receiver, liquidator, trustee, or similar official of the District or of all or 

substantially all of its assets, by or with the consent of the District, or institution of any such 

proceeding without its consent that is not permanently stayed or dismissed within sixty (60) days, 

or agreement by the District with the District’s creditors to effect a composition or extension of 

time to pay the District’s debts, or request by the District for a reorganization or to effect a plan of 

reorganization, or for a readjustment of the District’s debts, or a general or any assignment by the 

District for the benefit of the District’s creditors. 

(5) Any statement, representation or warranty made by the District in or 

pursuant to this Loan Agreement or its execution, delivery or performance proves to have been 

false, incorrect, misleading, or breached in any material respect on the date made, and is continuing 

for a period of thirty (30) days after written notice specifying such misrepresentation or breach and 

requesting that it be remedied has been given to the District by the Bank; provided, however, that 

the Bank and the District may agree that action by the District to cure such failure may be extended 

beyond such thirty-day period. 

(6) This Loan Agreement or any material provision of this Loan Agreement 

shall at any time for any reason cease to be the legal, valid and binding obligation of the District 

or shall cease to be in full force and effect, or shall be declared to be unenforceable, invalid or 
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void, or the validity or enforceability thereof shall be contested by the District, or the District 

shall renounce the same or deny that it has any further liability hereunder. 

(7) Dissolution, termination of existence or insolvency of the District. 

(8) Any court of competent jurisdiction with jurisdiction to rule on the validity 

of any provision of this Loan Agreement shall find or rule that this Loan Agreement is not valid 

or not binding on the District. 

(b) Remedies on Default.  Whenever any Event of Default shall have happened and 

be continuing, the Bank shall have the right, at its option upon notice to the District, to declare 

the unpaid aggregate Principal Components of the Notes, and the interest accrued thereon, to be 

immediately due and payable, whereupon the same shall immediately become due and payable. 

The Bank shall also have the right, at its option upon notice to the District, to (i) apply to 

and obtain from any court of competent jurisdiction such decree or order as may be necessary to 

require officials of the District to charge and collect rates for services provided by the District and 

the Enterprises sufficient to meet all requirements of this Loan Agreement, and (ii) take whatever 

action at law or in equity as may appear necessary or desirable to collect the Loan Payments then 

due or thereafter to become due during the Term of this Loan Agreement, or enforce performance 

and observance of any obligation, agreement or covenant of the District under this Loan 

Agreement, subject to the following paragraph. 

Notwithstanding any provision of this Loan Agreement, the District’s liability to pay the 

Loan Payments and other amounts hereunder shall be limited solely to Net Revenues as provided 

in Article IV hereof In the event that Net Revenues shall be insufficient at any time to pay a 

Principal Component and/or Interest Loan Component in full, the District shall not be liable to pay 

or prepay such delinquent Loan Payment other than from Net Revenues. 

Section 6.2. Application of Funds upon Acceleration.  Upon the date of the declaration 

of acceleration as provided in Section 6.1, all Net Revenues thereafter received by the District shall 

be applied in the following order: 

First, to the payment, without preference or priority, and in the event of any insufficiency 

of such Net Revenues ratably without any discrimination or preference, of the reasonable fees, 

costs and expenses of the Bank and any other holder of Parity Obligations, if any, in carrying out 

the provisions of this article, including reasonable compensation to their respective accountants 

and counsel; 

Second, to the payment of the Operations and Maintenance Costs; and 

Third, to the payment of the entire unpaid aggregate Principal Components of the Loan 

Payments and the unpaid principal amount of any other Parity Obligations and the accrued interest 

thereon, with interest on the overdue payments at the rate or rates of interest applicable to the Notes 

and such other obligations if paid in accordance with their respective terms. 
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Section 6.3. Other Remedies of the Bank.  The Bank shall have the right: 

(a) by mandamus or other action or proceeding or suit at law or in equity to enforce its 

rights against the District or any director, officer or employee thereof, and to compel the District 

or any such director, officer or employee to perform and carry out its or his duties under the 

agreements and covenants required to be performed by it or him contained herein; 

(b) by suit in equity to enjoin any acts or things that are unlawful or violate the rights 

of the Bank; or 

(c) by suit in equity upon the happening of an Event of Default to require the District 

and its Board, officers and employees to account as the trustee of an express trust. 

Section 6.4. Non-Waiver.  Nothing in this article or in any other provision hereof, or in 

the Notes, shall affect or impair the obligation of the District, which is absolute and unconditional, 

to pay the principal of and interest on the Notes to the Bank when due, as herein provided, out of 

the Net Revenues herein pledged for such payment, or shall affect or impair the right of the Bank, 

which is also absolute and unconditional, to institute suit to enforce such payment by virtue of the 

contract embodied in this Loan Agreement. 

A waiver of any default or breach of duty or contract by the Bank shall not affect any 

subsequent default or breach of duty or contract or impair any rights or remedies on any such 

subsequent default or breach of duty or contract.  No delay or omission by the Bank to exercise 

any right or remedy accruing upon any default or breach of duty or contract shall impair any such 

right or remedy or shall be construed to be a waiver of any such default or breach of duty or 

contract or an acquiescence therein, and every right or remedy conferred upon the Bank by law or 

by this article may be enforced and exercised from time to time and as often as shall be deemed 

expedient by the Bank.  If any action, proceeding or suit to enforce any right or exercise any 

remedy is abandoned or determined adversely to the Bank, the District and the Bank shall be 

restored to their former positions, rights and remedies as if such action, proceeding or suit had not 

been brought or taken. 

Section 6.5. Remedies Not Exclusive.  No remedy herein conferred upon or reserved to 

the Bank is intended to be exclusive of any other remedy.  Every such remedy shall be cumulative 

and shall be in addition to every other remedy given hereunder or now or hereafter existing at law 

or in equity. 

Section 6.6. Prosecution and Defense of Suits.  The District shall promptly, upon request 

of the Bank or its assignee, from time to time take or cause to be taken such action as may be 

necessary or proper to remedy or cure any defect in or cloud upon the title to either Enterprise 

whether now existing or hereafter arising and shall prosecute all such suits, actions and other 

proceedings as may be appropriate for such purpose. 
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ARTICLE VII 

 

NOTICES 

Section 7.1. Notices.  All written notices under this Loan Agreement shall be given by 

first class mail or personal delivery to the party entitled thereto at its address set forth below, or at 

such address as the party may provide to the other party in writing from time to time.  Notice is 

effective either (a) upon transmission by facsimile transmission, (b) upon actual receipt after 

deposit in the United States mail, postage prepaid, or (c) in any other case, upon actual receipt.  

The District or the Bank may, by written notice to the other parties, from time to time modify the 

address or number to which communications are given hereunder. 

If to the District: Borrego Water District 

806 Palm Canyon Drive 

Borrego Springs, CA 92004 

Attention: General Manager 

Fax: (760) 767-5994 

If to the Bank: BBVA Compass Bank 

4180 La Jolla Village Dr. Suite 350 

La Jolla, CA 92037 

Attention: ___________ 

Fax: (858) 200-7245 

ARTICLE VIII 

 

AMENDMENTS; DISCHARGE; GENERAL AUTHORIZATION; EFFECTIVE DATE 

Section 8.1. Amendments Permitted.  

(a) This Loan Agreement and the rights and obligations of the District and of the Bank 

may be modified or amended at any time by a written supplemental agreement entered into by 

the District and the Bank. 

(b) From and after the time any supplemental agreement becomes effective pursuant to 

this Article, this Loan Agreement shall be deemed to be modified and amended in accordance 

therewith, and the respective rights, duties, and obligations under this Loan Agreement and the 

Bank shall thereafter be determined, exercised, and enforced hereunder subject in all respects to 

such modification and amendments, and all the terms and conditions of any such supplemental 

agreement shall be deemed to be part of the terms and conditions of this Loan Agreement for any 

and all purposes. 

Section 8.2. Discharge of Loan Agreement. 

(a) If the District shall pay or cause to be paid or there shall otherwise be paid to the 

Bank the principal of and the interest and the prepayment premium, if any, on this Loan 

Agreement at the times and in the manner stipulated herein, then all agreements, covenants and 
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other obligations of the District to the Bank hereunder shall thereupon cease, terminate and 

become void and be discharged and satisfied. 

(b) This Loan Agreement shall be deemed to have been paid within the meaning and 

with the effect expressed in subsection (a) of this section if (1) in case this Loan Agreement is to 

be prepaid on any date prior to its final principal payment date, the District shall have mailed a 

notice of prepayment to the Bank, (2) there shall have been deposited with the Bank, or an escrow 

agent reasonably acceptable to the Bank, either money in an amount that shall be sufficient or 

Federal Securities that are not subject to redemption except by the holder thereof prior to maturity 

(including any such securities issued or held in book-entry form on the books of the Department 

of the Treasury of the United States of America), the interest on and principal of which when paid 

will provide money that, together with the money, if any, deposited with the Bank or such escrow 

agent at the same time, shall be sufficient to pay when due the interest to become due on this Loan 

Agreement on and prior to the final principal payment date or prepayment date thereof, as the case 

may be, and the principal of and prepayment premiums, if any, on this Loan Agreement on and 

prior to the final principal payment date or the prepayment date thereof, as the case may be, and 

(3) if this Loan Agreement is not subject to prepayment within the next succeeding sixty (60) days, 

the District shall have mailed a notice to the Bank that the deposit required by clause (2) above has 

been made with the Bank or such escrow agent and that this Loan Agreement is deemed to have 

been paid in accordance with this section and stating the principal payment dates or prepayment 

date, as the case may be, upon which money is to be available for the payment of the principal of 

and prepayment premiums, if any, on this Loan Agreement. 

Section 8.3. General Authorization.  The Authorized Representatives of the District, and 

each of them individually, are hereby authorized and directed, for and in the name of and on behalf 

of the District, to execute and deliver any and all documents, to do any and all things and take any 

and all actions that may be necessary or advisable, in their discretion, in order to consummate the 

financing and to effect the purposes of this Loan Agreement.  All actions heretofore taken by 

officers, employees, and agents of the District that are in conformity with the purposes and intent 

of this Loan Agreement are hereby approved, confirmed, and ratified. 

Section 8.4. Binding Effect.  This Loan Agreement shall inure to the benefit of and shall 

be binding upon the Bank and the District and their respective successors and assigns. 

Section 8.5. Severability.  In the event any provision of this Loan Agreement shall be 

held invalid or unenforceable by any court of competent jurisdiction, such holding shall not 

invalidate or render unenforceable any other provision hereof. 

Section 8.6. Further Assurances and Corrective Instruments.  The Bank and the District 

agree that they will, from time to time, execute, acknowledge and deliver, or cause to be executed, 

acknowledged and delivered, such supplements hereto and such further instruments as may 

reasonably be required for carrying out the expressed intention of this Loan Agreement. 

Section 8.7. Applicable Law.  This Loan Agreement shall be governed by and construed 

in accordance with the laws of the State of California. 
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Section 8.8. Captions.  The captions or headings in this Loan Agreement are for 

convenience only and in no way define, limit or describe the scope or intent of any provisions or 

Section of this Loan Agreement. 

Section 8.9. Expenses.  The fees and disbursements of bond counsel, financial advisor, 

placement agent to the District, the cost of preparing documentation of the Loans, CDIAC fees, 

fees of Bank’s counsel and other miscellaneous expenses of the District incurred in connection 

with the Loans shall all be the obligation of the District.  The Bank shall have no responsibility for 

any expenses associated with the procurement and consummation of the Loans, including, but not 

limited to, the expenses identified above as the obligation of the District. 

Section 8.10. Agreement to Pay Attorneys’ Fees and Expenses.  The District will pay the 

Bank its reasonable attorney fees incurred subsequent to an Event of Default. 

Section 8.11. Sovereign Immunity.  The District does not enjoy any rights of immunity 

on the grounds of sovereign immunity in respect of its obligations under the Loan Agreement or 

otherwise with respect to the Notes.  To the extent the District has or hereafter may acquire under 

any applicable law any rights to immunity from legal proceedings on the grounds of sovereignty, 

the District hereby waives, to the extent permitted by law, such rights to immunity for itself in 

respect of its obligations arising under or related to the Loan Agreement or otherwise with respect 

to the Notes. 

Section 8.12. Judicial Reference. 

(a) The Bank and the District hereby agree: (i) each proceeding or hearing based upon 

or arising out of, directly or indirectly, this Loan Agreement or any document related thereto, any 

dealings between the District and the Bank related to the subject matter of this Loan Agreement or 

any related transactions, and/or the relationship that is being established between the District and 

the Bank (hereinafter, a “Claim”) shall be determined by a consensual general judicial reference 

(the “Reference”) pursuant to the provisions of Section 638 et seq. of the California Code of Civil 

Procedure, as such statutes may be amended or modified from time to time; (ii) upon a written 

request, or upon an appropriate motion by either the Bank or the District, as applicable, any 

pending action relating to any Claim and every Claim shall be heard by a single Referee (as defined 

below) who shall then try all issues (including any and all questions of law and questions of fact 

relating thereto), and issue findings of fact and conclusions of law and report a statement of 

decision.  The Referee’s statement of decision will constitute the decision of the court with respect 

to the Claim.  The Bank and the District agree that the Referee’s remedies shall include the power 

to issue all legal and equitable relief appropriate under the circumstances before the Referee; (iii) 

the Bank and the District shall promptly and diligently cooperate with one another, as applicable, 

and the Referee, and shall perform such acts as may be necessary to obtain prompt and expeditious 

resolution of all Claims in accordance with the terms of this Section 8.12; (iv) either the Bank or 

the District, as applicable, may file the Referee’s findings, conclusions and statement with the 

clerk or judge of any appropriate court, file a motion to confirm the Referee’s report and have 

judgment entered thereon.  If the report is deemed incomplete by such court, the Referee may be 

required to complete the report and resubmit it; (v) the District and the District, as applicable, will 

each have such rights to assert such objections as are set forth in Section 638 et seq. of the 

California Code of Civil Procedure; and (vi) all proceedings shall be closed to the public and 
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confidential, provided, however, that all records relating to the Reference shall be publically 

available when the order thereon becomes final. 

(b) The parties to the Reference proceeding shall select a single neutral referee (the 

“Referee”), who shall be a retired judge or justice of the courts of the State of California, or a 

federal court judge, in each case, with at least ten (10) years of judicial experience in civil matters.  

The Referee shall be appointed in accordance with Section 638 of the California Code of Civil 

Procedure (or pursuant to comparable provisions of federal law if the dispute falls within the 

exclusive jurisdiction of the federal courts).  If within ten (10) days after the request or motion for 

the Reference, the parties to the Reference proceeding cannot agree upon a Referee, then any party 

to such proceeding may request or move that the Referee be appointed by the Presiding Judge of 

the San Diego County Superior Court, or of the U.S. District Court for the Southern District of 

California.  The Referee shall determine all issues relating to the applicability, interpretation, 

legality and enforceability of this Section 8.12. 

(c) No provision of this Section 8.12 shall limit the right of either the Bank or the 

District, as the case may be, to (i) exercise such self-help remedies as might otherwise be available 

under applicable law, or (ii) obtain or oppose provisional or ancillary remedies, including without 

limitation injunctive relief, writs of possession, the appointment of a receiver, and/or additional or 

supplementary remedies from a court of competent jurisdiction before, after, or during the 

pendency of any Reference.  The exercise of, or opposition to, any such remedy does not waive 

the right of the Bank or the District to the Reference pursuant to this Section 8.12(c). 

(d) Promptly following the selection of the Referee, the parties to such Reference 

proceeding shall each advance equal portions of the estimated fees and costs of the Referee.  In 

the statement of decision issued by the Referee, the Referee shall award costs, including reasonable 

attorneys’ fees, to the prevailing party, if any, and may order the Referee’s fees to be paid or shared 

by the parties to such Reference proceeding in such manner as the Referee deems just. 

Section 8.13. Net-Net-Net Contract.  This Loan Agreement is a “net-net-net contract” and 

the District hereby agrees that the Loan Payments are an absolute net return to the Bank, free and 

clear of any expenses, charges or set-offs whatsoever. 

Section 8.14. Execution in Counterparts.  This Loan Agreement may be executed in 

several counterparts, each of which shall be an original and all of which shall constitute but one 

and the same instrument. 

* * * * * * * * * * * * 

[Signature page to follow] 
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IN WITNESS WHEREOF, the Bank has caused this Loan Agreement to be executed in its 

corporate name by its duly authorized officer; and the District has caused this Loan Agreement to 

be executed in its name by its General Manager, as of the date first above written. 

 BBVA COMPASS BANK d/b/a BBVA 

Compass, 

an Alabama banking corporation 

  

By:   

 

  

 BORREGO WATER DISTRICT 

  

By:   

Geoffrey Poole / General Manager 

  

 

55



 

61170.00002\31180162.4 A-1 

EXHIBIT A 

LOAN PAYMENT SCHEDULE FOR NOTE 2018A 

Principal of and interest on Note 2018A shall be payable in installments on the Loan 

Payment Dates, and in the amounts, as set forth in the following schedule: 

Loan 

Payment Date 

Principal 

Component 

Interest 

Component 

Total 

Loan Payment 

October 1, 2018    

April 1, 2019    

October 1, 2019    

April 1, 2020    

October 1, 2020 

April 
   

April 1, 2021    

October 1, 2021    

April 1, 2022    

October 1, 2022 

Apri 
   

April 1, 2023    

October 1, 2023    

April 1, 2024    

October 1, 2024    

April 1, 2025 

O 
   

October 1, 2025    

April 1, 2026    

October 1, 2026 

April 
   

April 1, 2027    

October 1, 2027    

April 1, 2028 

 
   

October 1, 2028    
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EXHIBIT B 

LOAN PAYMENT SCHEDULE FOR NOTE 2018B 

Principal of and interest on Note 2018B shall be payable in installments on the Loan 

Payment Dates, and in the amounts, as set forth in the following schedule: 

Loan 

Payment Date 

Principal 

Component 

Interest 

Component 

Total 

Loan Payment 

October 1, 2018    

April 1, 2019    

October 1, 2019    

April 1, 2020    

October 1, 2020 

April 
   

April 1, 2021    

October 1, 2021    

April 1, 2022    

October 1, 2022 

Apri 
   

April 1, 2023    

October 1, 2023    

April 1, 2024    

October 1, 2024    

April 1, 2025 

O 
   

October 1, 2025    
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EXHIBIT C 

FORM OF INVESTOR LETTER 

This letter is to provide you with certain representations and agreements in connection with 

the execution and delivery of the Promissory Notes (collectively, the “Notes”) issued by the 

Borrego Water District (the “District”) on ______ ___, 2018, in the original principal amount of 

$________, evidencing obligations of the District under a Loan Agreement dated as of June 1, 

2018, by and between BBVA Compass Bank d/b/a BBVA Compass, an Alabama banking 

corporation (the “Bank,” the “undersigned,” “us” or “we,” as applicable), and the District (the 

“Loan Agreement”).  Capitalized terms not otherwise defined herein will have the meanings set 

forth in the Loan Agreement. 

We hereby represent and warrant to you and agree with you as follows: 

(i) the Bank is duly organized, validly existing and in good standing under the laws of 

the jurisdiction in which it was incorporated or formed and has the full legal right, power and 

authority to make the Loans and to enter into the Loan Agreement; 

(ii) the undersigned is a duly appointed, qualified, and acting officer of the Bank and 

is authorized to cause the Bank to make the representations and warranties contained herein on 

behalf of the Bank; 

(iii) the Bank has sufficient knowledge and experience in financial and business matters, 

including purchase and ownership of municipal and other obligations similar to the Notes, to be 

able to evaluate the risks and merits of the investment represented by the Notes and is able to bear 

the economic risks of such investment; 

(iv) the Bank understands that neither the Notes nor Loan Agreement have been 

registered with any federal or state securities agency or commission; and further understands that 

the Notes and Loan Agreement (a) are not being registered or otherwise qualified for sale under 

the “Blue Sky” laws and regulations of any state; (b) will not be listed in any stock or other 

securities exchange; and (c) will not carry a rating from any rating service; 

(v) the Bank acknowledges that it has either been supplied with or has been given 

access to information to which a reasonable investor would attach significance in making 

investment decisions, and the Bank has had the opportunity to ask questions and receive answers 

from knowledgeable individuals concerning the legal, physical and fiscal condition of the District 

and the District’s Enterprises, as well as the insurance, security and prepayment arrangements set 

forth in the Loan Agreement and the Notes, so that, as a reasonable investor, the Bank has been 

able to make an informed investment decision to enter into the Loan Agreement for the purchase 

of the Notes; 

(vi) the Bank understands and acknowledges that no official statement, offering 

memorandum or any disclosure document has been prepared, nor is any contemplated to be 

prepared; 

(vii) the Bank acknowledges that there is no reserve fund required for the Notes; 
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(viii) the Bank understands and acknowledges it is making the Loans and purchasing the 

Notes on a private placement basis, and it is not intended that the transaction be subject to the 

requirements of Rule 15c2-12 promulgated under the Securities Exchange Act of 1934, as 

amended (“Rule 15c2-12”), and therefore the District has not undertaken, other than as provided 

in the Loan Agreement, to provide to or for the benefit of holders of the Notes financial or 

operating data or any other information with respect to the District or the Notes on an ongoing 

basis; 

(ix) the Bank has made its own inquiry and analysis with respect to the Notes and the 

security therefore, and other material factors affecting the security and payment of the Notes; 

(x) the Bank is either: 

(a) an “accredited investor” as such term is defined in Rule 501(a) promulgated 

under the Securities Act of 1933, as amended (the “Securities Act”); or 

(b) a “qualified institutional buyer” as such term is defined in Rule 144A 

promulgated under the Securities Act; 

(xi) the Bank is making the Loans and purchasing the Notes for its own account and not 

with present view toward resale or distribution, and we have not offered, offered to sell, offered 

for sale or sold any of the Notes by means of any form of general solicitation or general advertising, 

and we are not an underwriter of the Notes within the meaning of Section 2(11) of the Securities 

Act; provided, however, that the Bank reserves the right to sell, transfer or redistribute the Notes 

without the consent of the District in accordance with the Loan Agreement and all applicable 

securities laws, and agrees that any such sale, transfer or redistribution by the Bank shall be in 

accordance with the Loan Agreement; 

(xii) the Bank recognizes that an investment in the Notes involves significant risks, there 

is no established market for the Notes and that none is likely to develop; and 

(xiii) the Bank further acknowledges that it is responsible for consulting with its advisors 

concerning any obligations, including, but not limited to, any obligations pursuant to federal and 

state securities and income tax laws it may have with respect to subsequent assignments or 

assignees of the Notes if and when any such future disposition of the Notes may occur. 

IN WITNESS WHEREOF, the undersigned has executed this Certificate as of the ______ 

day of _____, 2018. 

 BBVA COMPASS BANK d/b/a BBVA 

Compass, 

an Alabama banking corporation 

  

By:   
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EXHIBIT D 

FORM OF PROMISSORY NOTE 2018A 

No. 1 $________ 

$________ 

BORREGO WATER DISTRICT 

EVIDENCING OBLIGATIONS UNDER A LOAN AGREEMENT DESCRIBED HEREIN 

INTEREST RATE:   3.35  % 

CLOSING DATE: _________, 2018 

MATURITY DATE: October 1, 2028 

REGISTERED OWNER:  BBVA COMPASS BANK d/b/a BBVA Compass, an 

Alabama banking corporation 

PRINCIPAL AMOUNT:   

The Borrego Water District (the “District”) for value received, hereby promises to pay to 

the registered owner named above, or registered assigns (the “Owner”), on the Maturity Date set 

forth above, unless prepaid prior thereto as hereinafter provided, the principal amount set forth 

above, and to pay interest on such principal amount from the Closing Date set forth above, or from 

the most recent Loan Payment Date (as hereinafter defined) to which interest has been paid or duly 

provided for. Interest on the unpaid principal balance of the Note 2018A shall be payable quarterly 

on each April 1 and October 1, commencing October 1, 2018 (each, a “Loan Payment Date”), at 

the interest rate set forth above, until the principal amount hereof is paid in full or made provision 

for such payment has been made, all as more particularly set forth on Exhibit A to the Loan 

Agreement dated as of June __, 2018 (the “Loan Agreement”), between the District and Compass 

Bank, as lender thereunder (the “Bank”); provided, however, that if at the time of authentication 

of the Note 2018A, interest is in default on the Note 2018A, the Note 2018A shall bear interest 

from the Loan Payment Date to which interest has previously been paid or made available for 

payment; and provided further, that interest shall be calculated at the Default Rate for overdue 

principal and, to the extent permitted by law, overdue interest on the Loan 2018A. 

The Note 2018A evidences the obligations of the District under the Loan Agreement, under 

which the Bank has made a loan (the “Loan 2018A”) to the District for the purpose of refinancing 

certain outstanding Prior Obligations of the District as described in the Loan Agreement. The 

District is authorized to enter into the Loan Agreement and to issue the Note 2018A in the 

aggregate principal amount of $________ pursuant to Resolution No. 2018-07-__, adopted by the 

Board of Directors of District on June __, 2018 (the “Resolution”), and Section 53570 et seq. of 

the California Government Code (the “Bond Law”). Reference is made to the Loan Agreement for 

the complete provisions thereof, and by acceptance hereof the registered owner of the Note 2018A 

assents to said terms and conditions as if fully set forth herein. The Loan Agreement is authorized 
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under, and the Note 2018A is issued under, and both are to be construed in accordance with, the 

Bond Law and other laws of the State of California. 

Pursuant to the Loan Agreement, the principal of and interest on this Note 2018A and Note 

2018B (as defined in the Loan Agreement) are payable from Net Revenues (as defined in the Loan 

Agreement), and funds held under the Loan Agreement to the extent provided in the Loan 

Agreement. The District has agreed in the Loan Agreement to collect Net Revenues sufficient to 

pay the payments on Loan 2018A and Note 2018A and Loan 2018B (as defined in the Loan 

Agreement) and Note 2018B when due to the extent provided in the Loan Agreement. 

The Note 2018A is subject to optional prepayment in accordance with the terms of the 

Loan Agreement. The Note 2018A is also subject to extraordinary prepayment in accordance with 

the terms of the Loan Agreement. 

This Note 2018A shall be registered in the name of the Owner hereof, as to both principal 

and interest. Each registration and transfer of registration of this Note 2018A shall be entered by 

the District in books kept by it for this purpose and authenticated by its manual signature upon the 

certificate of authentication endorsed hereon. 

The Loan Agreement and the rights and obligations of the District thereunder may be 

modified or amended as set forth therein. The principal of the Note 2018A is subject to acceleration 

upon a default as prescribed in the Loan Agreement. 

IT IS HEREBY CERTIFIED, RECITED AND DECLARED by the District that all acts, 

conditions and things required by law to exist, happen and be performed precedent to and in the 

issuance of this Note 2018A have existed, happened and been performed in due time, form and 

manner as required by law, and that the amount of this Note 2018A, together with all other 

indebtedness of the District, does not exceed any debt limit prescribed by the laws or Constitution 

of the State of California. 
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IN WITNESS WHEREOF, the District has caused this Note 2018A to be dated the Closing 

Date shown first above, to be signed by the manual signature of its President, and attested to by 

the manual signature of its General Manager, and has caused this Note 2018A to be dated as of the 

dated date set forth above. 

 BORREGO WATER DISTRICT 

  

By:   

Beth A. Hart, President 

ATTEST:  

 

By:  

Geoffrey Poole, General Manager 
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ASSIGNMENT 

For value received, the undersigned does hereby sell, assign and transfer unto 

__________________________________________ the within Note and does hereby irrevocably 

constitute and appoint __________________________________________ attorney to transfer 

such Note on the register of the District, with full power of substitution in the premises. 

Dated:  

Signature:  

Note:  The signature(s) to this Assignment must correspond with the name(s) as written on 

the face of the within Note in every particular, without alteration or enlargement or any change 

whatsoever. 
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EXHIBIT E 

 

FORM OF PROMISSORY NOTE 2018B 

No. 1 $________ 

$________ 

BORREGO WATER DISTRICT 

EVIDENCING OBLIGATIONS UNDER A LOAN AGREEMENT DESCRIBED HEREIN 

INTEREST RATE:   4.20  % 

CLOSING DATE: _________, 2018 

MATURITY DATE: October 1, 2025 

REGISTERED OWNER:  BBVA COMPASS BANK d/b/a BBVA Compass, an 

Alabama banking corporation 

PRINCIPAL AMOUNT:   

The Borrego Water District (the “District”) for value received, hereby promises to pay to 

the registered owner named above, or registered assigns (the “Owner”), on the Maturity Date set 

forth above, unless prepaid prior thereto as hereinafter provided, the principal amount set forth 

above, and to pay interest on such principal amount from the Closing Date set forth above, or from 

the most recent Loan Payment Date (as hereinafter defined) to which interest has been paid or duly 

provided for. Interest on the unpaid principal balance of this Note 2018B shall be payable quarterly 

on each April 1 and October 1, commencing October 1, 2018 (each, a “Loan Payment Date”), at 

the interest rate set forth above, until the principal amount hereof is paid in full or made provision 

for such payment has been made, all as more particularly set forth on Exhibit B to the Loan 

Agreement dated as of June __, 2018 (the “Loan Agreement”), between the District and Compass 

Bank, as lender thereunder (the “Bank”); provided, however, that if at the time of authentication 

of this Note 2018B, interest is in default on this Note 2018B, this Note 2018B shall bear interest 

from the Loan Payment Date to which interest has previously been paid or made available for 

payment; and provided further, that interest shall be calculated at the Default Rate for overdue 

principal and, to the extent permitted by law, overdue interest on Loan 2018B. 

This Note 2018B evidences the obligations of the District under the Loan Agreement, 

under which the Bank has made a loan (the “Loan 2018B”) to the District for the purpose of 

refinancing certain outstanding Prior Obligations of the District as described in the Loan 

Agreement. The District is authorized to enter into the Loan Agreement and to issue this Note 

2018B in the aggregate principal amount of $________ pursuant to Resolution No. 2018-07-__, 

adopted by the Board of Directors of District on June __, 2018 (the “Resolution”), and Section 

53570 et seq. of the California Government Code (the “Bond Law”). Reference is made to the 

64



 

61170.00002\31180162.4 E-2 

Loan Agreement for the complete provisions thereof, and by acceptance hereof the registered 

owner of this Note 2018B assents to said terms and conditions as if fully set forth herein. The Loan 

Agreement is authorized under, and this Note 2018B is issued under, and both are to be construed 

in accordance with, the Bond Law and other laws of the State of California. 

Pursuant to the Loan Agreement, the principal of and interest on this Note 2018B and Note 

2018A (as defined in the Loan Agreement) are payable from Net Revenues (as defined in the Loan 

Agreement), and funds held under the Loan Agreement to the extent provided in the Loan 

Agreement. The District has agreed in the Loan Agreement to collect Net Revenues sufficient to 

pay the payments on Loan 2018B and Note 2018B (as defined in the Loan Agreement) and Loan 

2018A and Note 2018A when due to the extent provided in the Loan Agreement. 

The Note 2018B is subject to optional prepayment in accordance with the terms of the Loan 

Agreement. The Note 2018B is also subject to extraordinary prepayment in accordance with the 

terms of the Loan Agreement. 

This Note 2018B shall be registered in the name of the Owner hereof, as to both principal 

and interest. Each registration and transfer of registration of this Note 2018B shall be entered by 

the District in books kept by it for this purpose and authenticated by its manual signature upon the 

certificate of authentication endorsed hereon. 

The Loan Agreement and the rights and obligations of the District thereunder may be 

modified or amended as set forth therein. The principal of this Note 2018B is subject to 

acceleration upon a default as prescribed in the Loan Agreement. 

IT IS HEREBY CERTIFIED, RECITED AND DECLARED by the District that all acts, 

conditions and things required by law to exist, happen and be performed precedent to and in the 

issuance of this Note 2018B have existed, happened and been performed in due time, form and 

manner as required by law, and that the amount of this Note 2018B, together with all other 

indebtedness of the District, does not exceed any debt limit prescribed by the laws or Constitution 

of the State of California. 
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IN WITNESS WHEREOF, the District has caused this Note 2018B to be dated the Closing 

Date shown first above, to be signed by the manual signature of its President, and attested to by 

the manual signature of its General Manager, and has caused this Note 2018B to be dated as of the 

dated date set forth above. 

 BORREGO WATER DISTRICT 

  

By:   

Beth A. Hart, President 

ATTEST:  

 

By:  

Geoffrey Poole, General Manager 
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ASSIGNMENT 

For value received, the undersigned does hereby sell, assign and transfer unto 

__________________________________________ the within Note and does hereby irrevocably 

constitute and appoint __________________________________________ attorney to transfer 

such Note on the register of the District, with full power of substitution in the premises. 

Dated:  

Signature:  

Note:  The signature(s) to this Assignment must correspond with the name(s) as written on the face 

of the within Note in every particular, without alteration or enlargement or any change whatsoever. 
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EXHIBIT F 

MATERIALS PROVIDED BY DISTRICT TO BANK 

1. Request for Proposal Borrego Water District 2018 Capital Improvement Project 

dated April 30, 2018 containing the following information: 

a. Total District Revenue Pledge 

b. Ten Largest Retail Water Customers FY 2017 

c. Sewer and Water Connections 

d. Water and Sewer Monthly Capacity Fees 

e. Summary of Water Production and Water Consumption in Acre Feet 

f. Current Water and Sewer Rates 

g. Comparative Water Rates 

h. Comparative Sewer Rates 

2. Borrego Water District Annual Financial Report for the Fiscal Year Ended June 30, 

2017 

3. Borrego Water District Fiscal Year 2017-2018 Annual Budget 

4. Borrego Water District Annual Financial Report for the Fiscal Year Ended June 30, 

2016 

5. Borrego Water District Annual Financial Report for the Fiscal Year Ended June 30, 

2015 
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EXHIBIT G 

ESCROW AGREEMENT 
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===================================================================== 

ESCROW DEPOSIT AND TRUST AGREEMENT 

by and among the 

BORREGO WATER DISTRICT, 

BORREGO WATER DISTRICT PUBLIC FACILITIES CORPORATION 

and 

U.S. BANK NATIONAL ASSOCIATION, 

as Escrow Bank 

Dated July__, 2018 

===================================================================== 
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ESCROW DEPOSIT AND TRUST AGREEMENT 

This ESCROW DEPOSIT AND TRUST AGREEMENT is made and entered into on July 

__, 2018, by and among the BORREGO MUNICIPAL WATER DISTRICT (the “District”), a 

municipal water district duly organized and existing under and by virtue of the laws of the State 

of California, the BORREGO WATER DISTRICT PUBLIC FACILITIES CORPORATION (the 

“Corporation”), a nonprofit corporation duly organized and existing under and by virtue of the 

laws of the State of California, and U.S. BANK NATIONAL ASSOCIATION, as Escrow Bank 

(the “Escrow Bank”); 

W I T N E S S E T H: 

WHEREAS, the District has incurred certain debt obligations referred to as the “Borrego 

Water District Refunding Installment Purchase Payments for Improvement District No. 4 (Water 

Enterprise Improvements) Series 2008 (Bank Qualified)” (the “2008 Prior Obligations”) 

pursuant to installment purchase payments (the “Installment Purchase Payments”) made under an 

Installment Purchase Agreement, dated as of August 1, 2008 (the “Installment Purchase 

Agreement”), by and between the District and the Corporation; and 

WHEREAS, there is $2,180,000 aggregate principal amount of the 2008 Prior 

Obligations outstanding on the date hereof; and 

WHEREAS, the District has determined that it is in the best interests of the District to 

prepay and defease all of the outstanding 2008 Prior Obligations and to call the 2008 Prior 

Obligations for prepayment on October 1, 2018, all in accordance with the provisions of the 

Installment Purchase Agreement; and 

WHEREAS, pursuant to Section 312 of the Prior Installment Purchase Agreement, in the 

event the District deposits with an escrow agent non-callable Federal Securities (as defined in the 

Installment Purchase Agreement), or non-callable Federal Securities and cash in an amount, 

together with the interest to accrue thereon fully sufficient to pay and discharge all 2008 Prior 

Obligations to be defeased (including all principal, premium, if any, and interest) at or before 

their respective maturity dates, then all obligations of the Corporation and the District with 

respect to the 2008 Prior Obligations shall cease and terminate; and 

WHEREAS, the District proposes to make a deposit of moneys hereunder and to appoint 

the Escrow Bank as its agent for the purpose of applying said deposit to the payment of principal 

of and interest on the 2008 Prior Obligations in accordance with the instructions provided by this 

Escrow Deposit and Trust Agreement and in accordance with the Installment Purchase 

Agreement, and the Escrow Bank will accept said appointment; and 

WHEREAS, to obtain moneys to make such deposit, the District proposes to cause to be 

executed and delivered a Promissory Note in the original principal amount $__________ 

(“2018A Note”) pursuant to a Loan Agreement, dated as of _________ 1, 2018 (the “Loan 

Agreement”), by and between the District and Compass Bank d/b/a BBVA Compass; and 

WHEREAS, the District wishes to make such a deposit with the Escrow Bank and to 

enter into this Escrow Deposit and Trust Agreement for the purpose of providing the terms and 

conditions for the deposit and application of amounts so deposited; and 
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WHEREAS, the Escrow Bank has full powers to act with respect to the irrevocable 

escrow and trust created herein and to perform the duties and obligations to be undertaken 

pursuant to this Escrow Deposit and Trust Agreement. 

NOW, THEREFORE, in consideration of the above premises and of the mutual promises 

and covenants herein contained and for other valuable consideration, the parties hereto do hereby 

agree as follows: 

Section 1. Appointment of Escrow Bank.  The District and the Corporation hereby 

appoints the Escrow Bank as escrow bank for all purposes of this Escrow Deposit and Trust 

Agreement and in accordance with the terms and provisions of this Escrow Deposit and Trust 

Agreement, and the Escrow Bank hereby accepts such appointment. 

Section 2. Establishment of Escrow Fund.  There is hereby created by the District 

with, and to be held by, the Escrow Bank, as security for the payment of the 2008 Prior 

Obligations, an irrevocable escrow to be maintained in trust by the Escrow Bank on behalf of the 

District and for the benefit of Purchaser (as defined in the Installment Purchase Agreement), said 

escrow to be designated the “Escrow Fund.”  All moneys and Federal Securities deposited in the 

Escrow Fund shall be held as a special fund for the payment of the 2008 Prior Obligations in 

accordance with the provisions of the Installment Purchase Agreement.  If at any time the 

Escrow Bank shall receive actual knowledge that the moneys in the Escrow Fund will not be 

sufficient to make any payment required by Section 4 hereof, the Escrow Bank shall notify the 

District of such fact and the District shall immediately cure such deficiency. The Escrow Bank 

may conclusively rely upon the verification report by Grant Thornton, dated ________, 2018 as 

to the sufficiency of the funds to make the payments required for a full prepayment of the 

outstanding 2008 Prior Obligations. 

Section 3. Deposit into Escrow Fund; Investment of Amounts.  Concurrently with 

delivery of the 2018A Note, the District shall transfer or cause to be to be transferred to the 

Escrow Bank for deposit into the Escrow Fund the amount of $___________ in immediately 

available funds from the proceeds of the 2018A Note. 

The Escrow Bank shall invest $____________ of the moneys deposited into the Escrow 

Fund pursuant to the preceding paragraph in the Federal Securities set forth in Exhibit A attached 

hereto and by this reference incorporated herein (the “Escrowed Federal Securities”).  The 

remainder in the Escrow Fund ($________) shall be held in cash uninvested (the “Cash”).  The 

Escrowed Federal Securities shall be deposited with and held by the Escrow Bank in the Escrow 

Fund solely to make payments due on the 2008 Prior Obligations as set forth herein. 

No substitution or reinvestment of the Escrowed Federal Securities shall be permitted 

without the prior written consent of the Insurer and any agency then rating the 2008 Prior 

Obligations. Escrow Bank shall not be liable or responsible for any loss resulting from any 

reinvestment made pursuant to this Escrow Deposit and Trust Agreement and in full compliance 

with the provisions hereof.  Upon the written request of the District and subject to the conditions 

and limitations herein set forth and applicable governmental rules and regulations, the Escrow 

Bank shall sell, redeem or otherwise dispose of the Escrowed Federal Securities, provided that 

there are substituted therefor from the proceeds of the Escrowed Federal Securities other Federal 

Securities, but only after the District has obtained and delivered to the Escrow Bank: (i) an 

unqualified opinion of Best Best & Krieger LLP, to the effect that the substitution of securities is 

permitted under the Installment Purchase Agreement and that such substitution will not adversely 
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affect the exclusion from gross income for federal income tax purposes of the interest portion of 

the 2008 Prior Obligations or interest with respect to the 2008 Prior Obligations; and (ii) a report 

by a firm of independent certified public accountants to the effect that the substitution described 

in said report will not adversely affect the sufficiency of the amounts of securities, investments 

and money in the Escrow Fund to pay the principal of and interest on the 2008 Prior Obligations 

maturing on the redemption date and to pay the redemption price of the 2008 Prior Obligations 

maturing after the redemption date on the redemption date.  The Escrow Bank shall not be liable 

or responsible for any loss resulting from any reinvestment or substitution made pursuant to this 

Escrow Deposit and Trust Agreement and in full compliance with the provisions hereof 

Section 4. Instructions as to Application of Deposit to the Escrow Fund.  The District 

hereby irrevocably directs and instructs the Escrow Bank to cause to be applied the interest on 

and maturing principal amount of the Escrowed Federal Securities and the Cash on deposit in the 

Escrow Fund to prepay the 2008 Prior Obligations in full on October 1, 2018 at a prepayment 

price equal to 101% of the principal amount thereof, together with interest thereon, all as more 

particularly set forth in Exhibit B attached hereto and hereby made a part hereof.  For such 

purpose of call and prepayment prior to maturity of the 2008 Prior Obligations, the District will 

give or cause to be given notice of prepayment of the 2008 Prior Obligations, such notice of 

prepayment to be given timely for prepayment of the 2008 Prior Obligations in accordance with 

the applicable provisions of the Installment Purchase Agreement. 

Section 5. Application of Certain Terms of Installment Purchase Agreement.  All of 

the terms of the Installment Purchase Agreement relating to the making of payments of principal 

and interest on the 2008 Prior Obligations are incorporated in this Escrow Deposit and Trust 

Agreement as if set forth in full herein.   

Section 6. Compensation to Escrow Bank.  The District shall pay the Escrow Bank 

full compensation for its duties under this Escrow Deposit and Trust Agreement, including out-

of-pocket costs such as publication costs, prepayment expenses, legal fees and other costs and 

expenses relating hereto and, in addition, fees, costs and expenses relating to the purchase of any 

Federal Securities after the date hereof, pursuant to a separate agreement between the District 

and the Escrow Bank.  Under no circumstances shall amounts deposited in the Escrow Fund be 

deemed to be available for said purposes. 

Section 7. Liabilities and Obligations of Escrow Bank.  The Escrow Bank shall have 

no obligation to make any payment or disbursement of any type or incur any financial liability in 

the performance of its duties under this Escrow Deposit and Trust Agreement unless the District 

shall have deposited sufficient funds with the Escrow Bank to satisfy such obligation.  The 

Escrow Bank may rely and shall be protected in acting upon the written instructions of the 

District or its agents relating to any matter or action as Escrow Bank under this Escrow Deposit 

and Trust Agreement. 

The Escrow Bank undertakes such duties as specifically set forth herein and no implied 

duties or obligations shall be read into this Escrow Deposit and Trust Agreement against the 

Escrow Bank. 

The District hereby assumes liability for, and hereby agrees (whether or not any of the 

transactions contemplated hereby are consummated) to indemnify, protect, save and hold 

harmless the Escrow Bank and its respective successors, assigns, agents and servants from and 

against any and all liabilities, obligations, losses, damages, penalties, claims, actions, suits, costs, 
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expenses and disbursements (including legal fees and disbursements) of whatsoever kind and 

nature which may be imposed on, incurred by, or asserted against, at any time, the Escrow Bank 

(whether or not also indemnified against by any other person under any other agreement or 

instrument) and in any way relating to or arising out of the execution and delivery of this Escrow 

Deposit and Trust Agreement, the establishment of the Escrow Fund, the retention of the moneys 

therein and any payment, transfer or other application of moneys or securities by the Escrow 

Bank in accordance with the provisions of this Escrow Deposit and Trust Agreement, or as may 

arise by reason of any act, omission or error of the Escrow Bank made in good faith in the 

conduct of its duties; provided, however, that the District shall not be required to indemnify the 

Escrow Bank against its own negligence or misconduct.  The indemnities contained in this 

Section 7 shall survive the termination of this Escrow Deposit and Trust Agreement and the 

resignation or removal of the Escrow Bank. 

The Escrow Bank shall have the right to accept and act upon instructions, including funds 

transfer instructions (“Instructions”) given pursuant to this Agreement and delivered using 

Electronic Means (“Electronic Means” shall mean the following communications methods: e-

mail, facsimile transmission, secure electronic transmission containing applicable authorization 

codes, passwords and/or authentication keys issued by the Escrow Bank, or another method or 

system specified by the Escrow Bank as available for use in connection with its services 

hereunder); provided, however, that the District shall provide to the Escrow Bank an incumbency 

certificate listing officers with the authority to provide such Instructions (“Authorized Officers”) 

and containing specimen signatures of such Authorized Officers, which incumbency certificate 

shall be amended by the District whenever a person is to be added or deleted from the listing.  If 

the District elects to give the Escrow Bank Instructions using Electronic Means and the Escrow 

Bank in its discretion elects to act upon such Instructions, the Escrow Bank’s understanding of 

such Instructions shall be deemed controlling.  The District understands and agrees that the 

Escrow Bank cannot determine the identity of the actual sender of such Instructions and that the 

Escrow Bank shall conclusively presume that directions that purport to have been sent by an 

Authorized Officer listed on the incumbency certificate provided to the Escrow Bank have been 

sent by such Authorized Officer.  The District shall be responsible for ensuring that only 

Authorized Officers transmit such Instructions to the Escrow Bank and that the District and all 

Authorized Officers are solely responsible to safeguard the use and confidentiality of applicable 

user and authorization codes, passwords and/or authentication keys upon receipt by the District. 

The Escrow Bank shall not be liable for any losses, costs or expenses arising directly or 

indirectly from the Escrow Bank’s reliance upon and compliance with such Instructions 

notwithstanding such directions conflict or are inconsistent with a subsequent written 

instruction.  The District agrees: (i) to assume all risks arising out of the use of Electronic Means 

to submit Instructions to the Escrow Bank, including without limitation the risk of the Escrow 

Bank acting on unauthorized Instructions, and the risk of interception and misuse by third 

parties; (ii) that it is fully informed of the protections and risks associated with the various 

methods of transmitting Instructions to the Escrow Bank and that there may be more secure 

methods of transmitting Instructions than the method(s) selected by the District; (iii) that the 

security procedures (if any) to be followed in connection with its transmission of Instructions 

provide to it a commercially reasonable degree of protection in light of its particular needs and 

circumstances; and (iv) to notify the Escrow Bank immediately upon learning of any 

compromise or unauthorized use of the security procedures. 

The Escrow Bank shall not have any liability hereunder except to the extent of its own 

negligence or willful misconduct. In no event shall the Escrow Bank be liable for any special 

indirect or consequential damages. 
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The Escrow Bank may consult with counsel of its own choice and the opinion of such 

counsel shall be full and complete authorization to take or suffer in good faith any action 

hereunder in accordance with such opinion of counsel. 

The Escrow Bank shall not be responsible for any of the recitals or representations 

contained herein. 

The District acknowledges that to the extent regulations of the Comptroller of the 

Currency or other applicable regulatory entity grant the District the right to receive brokerage 

confirmations of security transactions as they occur, the District specifically waives receipt of 

such confirmations to the extent permitted by law. The Escrow Bank will furnish the District 

periodic cash transaction statements which include detail for all investment transactions made by 

the Escrow Bank hereunder. 

If the Escrow Bank learns that the Department of the Treasury or the Bureau of Public 

Debt will not, for any reason, accept a subscription of the Escrowed Federal Securities that is to 

be submitted pursuant to this Escrow Agreement, the Escrow Bank shall promptly request 

alternative written investment instructions from the District with respect to escrowed funds 

which were to be invested in securities.  The Escrow Bank shall follow such instructions and, 

upon the maturity of any such alternative investment, the Escrow Bank shall hold funds 

uninvested and without liability for interest until receipt of further written instructions from the 

District.  In the absence of investment instructions from the District, the Escrow Bank shall not 

be responsible for the investment of such funds or interest thereon.  The Escrow Bank may 

conclusively rely upon the District’s selection of an alternative investment as a determination of 

the alternative investment's legality and suitability and shall not be liable for any losses related to 

the alternative investments or for compliance with any yield restriction applicable thereto. 

No provision of this Escrow Deposit and Trust Agreement shall require the Escrow Bank 

to expend or risk its own funds or otherwise incur any financial liability in the performance or 

exercise of any of its duties hereunder, or in the exercise of its rights or powers. 

The Escrow Bank may execute any of the trusts or powers hereunder or perform any 

duties hereunder either directly or by or through agents, attorneys, custodians or nominees 

appointed with due care, and shall not be responsible for any willful misconduct or negligence on 

the part of any agent, attorney, custodian or nominee so appointed. 

The Escrow Bank shall not be liable for the accuracy of any calculations provided as to 

the sufficiency of the moneys or Escrowed Federal Securities deposited with it to pay the 

principal, interest, or premiums, if any, on the 2008 Prior Obligations. 

The Escrow Bank may conclusively rely, as to the truth and accuracy of the statements 

and correctness of the opinions provided to it in connection with this Escrow Deposit and Trust 

Agreement, and shall be protected in acting, or refraining from acting, upon any written notice, 

instruction, request, certificate, document or opinion furnished to the Escrow Bank in accordance 

with this Escrow Deposit and Trust Agreement and reasonably believed by the Escrow Bank to 

have been signed or presented by the proper party, and it need not investigate any facts or matter 

stated in such notice, instruction, request, certificate or opinion. 

Section 8. Amendment.  This Escrow Deposit and Trust Agreement may be modified 

or amended at any time by a supplemental agreement which shall become effective when the 
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written consents of the Purchaser shall have been filed with the Escrow Bank.  This Escrow 

Deposit and Trust Agreement may be modified or amended at any time by a supplemental 

agreement, without the consent of the Purchaser, but only (1) to add to the covenants and 

agreements of any party, other covenants to be observed, or to surrender any right or power 

herein or therein reserved to the District, (2) to cure, correct or supplement any ambiguous or 

defective provision contained herein, (3) in regard to questions arising hereunder or thereunder, 

as the parties hereto or thereto may deem necessary or desirable and which, in the opinion of 

counsel, shall not adversely affect the interests of the owners of the 2008 Prior Obligations and 

the Insurer (as such term is defined in the Installment Purchase Agreement) or the 2018A Note 

and that such amendment will not cause interest with respect to the 2008 Prior Obligations or the 

2018A Note to become subject to federal income taxation. 

Section 9. Termination; Unclaimed Money.  This Escrow Deposit and Trust 

Agreement shall terminate when the 2008 Prior Obligations have been paid; provided, however, 

that (i) money held by the Escrow Bank pursuant to this Escrow Agreement for the payment and 

discharge of any of the 2008 Prior Obligations (which shall not be payable as to interest from 

and after the date set for prepayment) which remain unclaimed for one (1) year after such 

payments were due, shall be repaid by the Escrow Bank to the District free from the trust created 

by the Installment Purchase Agreement and this Escrow Deposit and Trust Agreement, and the 

Escrow Bank shall thereupon be released and discharged with respect thereto and hereto and all 

liability of the Escrow Bank with respect to such money shall thereupon cease and (ii) excess 

moneys held by the Escrow Bank not needed for the payment and discharge of the 2008 Prior 

Obligations shall be transferred to the District to pay principal of and interest on the 2018A Note. 

Section 10. Severability.  If any section, paragraph, sentence, clause or provision of 

this Escrow Deposit and Trust Agreement shall for any reason be held to be invalid or 

unenforceable, the invalidity or unenforceability of such section, paragraph, sentence, clause or 

provision shall not affect any of the remaining provisions of this Escrow Deposit and Trust 

Agreement. 

Section 11. Notice of Escrow Bank.  Any notice to or demand upon the Escrow Bank 

may be served and presented, and such demand may be made, at the principal corporate trust 

office of the Escrow Bank as specified by the Escrow Bank as Prior Trustee in accordance with 

the provisions of the Installment Purchase Agreement or by physical delivery with confirmation 

of receipt or by confirmed telecopy.  Any notice to or demand upon the District shall be deemed 

to have been sufficiently given or served for all purposes by being mailed by registered or 

certified mail, and deposited, postage prepaid, in a post office letter box, addressed to such party 

as provided in the Installment Purchase Agreement (or such other address as may have been filed 

in writing by the District with the Escrow Bank). 

Section 12. Merger or Consolidation of Escrow Bank.  Any company into which the 

Escrow Bank may be merged or converted or with which may be consolidated or any company 

resulting from any merger, conversion or consolidation to which it shall be a party or any 

company to which the Escrow Bank may sell or transfer all or substantially all of its corporate 

trust business, provided such company shall be eligible to act as Trustee under the Indenture and 

the Installment Purchase Agreement, shall be the successor hereunder to the Escrow Bank 

without the execution or filing of any paper or any further act. 

Section 13. Execution in Several Counterparts.  This Escrow Deposit and Trust 

Agreement may be executed in any number of counterparts and each of such counterparts shall 

76



 

61170.00002\31192275.2 7 

for all purposes be deemed to be an original; and all such counterparts shall constitute but one 

and the same instrument. 

Section 14. Governing Law.  This Escrow Deposit and Trust Agreement shall be 

construed in accordance with and governed by the constitution and the laws of the State of 

California (the “State”) applicable to contracts made and performed in the State. 
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IN WITNESS WHEREOF, the District, the Corporation and the Escrow Bank have each 

caused this Escrow Deposit and Trust Agreement to be executed by their duly authorized officers 

all as of the date first above written. 

BORREGO WATER DISTRICT 

 

 

 

By: ______________________________________ 

 President of the Board of Directors 

BORREGO WATER DISTRICT PUBLIC 

FACILITIES CORPORATION 

 

 

 

By: ______________________________________ 

 President 

U.S. BANK NATIONAL ASSOCIATION, as 

Escrow Bank 

 

 

 

By: ______________________________________ 

 Authorized Signatory 
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EXHIBIT A 

IDENTIFICATION OF AND PAYMENT SCHEDULE FOR 

ESCROWED FEDERAL SECURITIES RELATING 

TO THE 2008 PRIOR OBLIGATIONS 

Security Maturity Date Par Amount Rate 

  $ % 
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EXHIBIT B 

PAYMENT SCHEDULE OF 2008 PRIOR OBLIGATIONS 

 

 

Date 

 

Principal 

 

Interest 

Principal 

Redeemed 

10/01/2018 $160,000.00 $49,050.00 $2,020,000.00 
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BORREGO WATER DISTRICT 

BOARD OF DIRECTORS MEETING – JUNE 19, 2018 

AGENDA BILL 2.B 

  

June 12, 2018 

  

TO:    Board of Directors, Borrego Water District 

FROM:        Geoff Poole, GM  

SUBJECT:    Resolution No. 2018-06-02 Authorizing Execution and Delivery by the District of an 

Installment Sale Agreement and an Assignment Agreement and Approving Certain Other Actions with 

Respect Thereto – W. Diven Esq. – BB&K 

 

RECOMMENDED ACTION:  

Approve Resolution No. 2018-06-03 

 

 ITEM EXPLANATION: 

This item is another action needed for the BWD Bond Financing, see the Memo above from Bond 

Counsel Diven for a description to proposed resolution.  

FISCAL IMPACT 

BWD will receive approximately $5.5 million for upcoming, planned CIP expenditures 

ATTACHMENTS  

1.     Resolution No 2018-06-03  

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

83



61170.00002\31185268.4 -10- 

 

 

RESOLUTION NO. 2018-06-03 

RESOLUTION OF THE BOARD OF DIRECTORS OF BORREGO WATER DISTRICT 

AUTHORIZING EXECUTION AND DELIVERY BY THE DISTRICT OF AN INSTALLMENT 

PURCHASE AGREEMENT AND AN ASSIGNMENT AGREEMENT WITH RESPECT TO THE 

FINANCING OF THE ACQUISITION, CONSTRUCTION AND INSTALLATION OF CERTAIN 

IMPROVEMENTS TO THE DISTRICT’S WATER ENTERPRISE AND SEWER ENTERPRISE 

AND APPROVING CERTAIN OTHER ACTIONS IN CONNECTION THERETO 

WHEREAS, the Board of Directors (the “Board of Directors”) of Borrego Water District (the 

“District”), has determined that it is in the best interest of the District and the property owners and 

residents served by the District’s water enterprise (the “Water Enterprise”) and sewer enterprise (the 

“Sewer Enterprise” and, together with the Water Enterprise, the “Enterprises”) that the District finance 

certain improvements to the Enterprises (the “Project”); and 

WHEREAS, in order to accomplish the financing of the construction of the Project, it is necessary 

that the District enter into an Installment Purchase Agreement (2018 Capital Improvement Project) 

with the Borrego Water District Public Facilities Corporation (the “Corporation”) hereinafter more 

particularly described, and that certain other action be taken and authorized; and 

WHEREAS, the aforementioned Installment Purchase Agreement provides that the District’s 

obligation to make the 2018 Installment Payments (as defined in the Installment Purchase Agreement) 

for the purchase from the Corporation of the Project shall be secured by a pledge of and a charge and 

lien upon Net Revenues (as defined in the Installment Purchase Agreement) of the District, and that 

the District covenants to establish, maintain and collect Revenues (as defined in the Installment 

Purchase Agreement) from each of the Enterprises in each fiscal year in amounts sufficient to pay the 

2018 Installment Payments; and 

WHEREAS, in order to accomplish the financing of the acquisition, construction, installation and 

equipping of the Project, the District, with the assistance of Fieldman, Rolapp & Associates, Inc. the 

municipal advisor to the District (the “Municipal Advisor”) and Brandis-Tallman LLC, the placement 

agent to the District (the “Placement Agent”), solicited proposals for the direct sale of the right to 

receive the 2018 Installment Payments (“Installment Payment Rights”) which rights would be 

assigned by the Corporation to the responsible bidder submitting that proposal for the purchase of the 

Installment Payment Rights offering the most advantageous proposal for the District in consideration 

of all terms of such proposal; and 

WHEREAS, District staff, the Municipal Advisor and the Placement Agent have determined that 

Pacific Western Bank (“Pacific Western”), submitted the proposal with the most advantageous 

proposal in consideration of all of the terms of the proposal and has recommended that the purchase 

of the Installment Payment Rights be awarded to Pacific Western Bank; and 
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WHEREAS, as the result of the passage of SB 450 that became effective on January 1, 2018, Section 

5852.1 of the Government Code of the State of California (“Section 5852.1”) provides that the Board 

of Directors obtain from an underwriter, financial advisor or private lender and disclose, in a meeting 

open to the public, prior to authorization of the Installment Purchase Agreement, good faith estimates 

of: (a) the true interest cost of the Installment Payment Rights, (b) the finance charge of the Installment 

Payment Rights, meaning the sum of all fees and charges paid to third parties, (c) the amount of 

proceeds of the Installment Payment Rights received less the finance charge described above and any 

reserves or capitalized interest paid or funded with proceeds of the Installment Payment Rights and 

(d) the sum total of all 2018 Installment Payments calculated to the final maturity of the 2018 

Installment Payments plus the fees and charges paid to third parties not paid with the proceeds of the 

Installment Payment Rights; and 

WHEREAS, in accordance with Section 5852.1, the Board of Directors has obtained such good faith 

estimates from the Municipal Advisor, and such estimates are disclosed in Exhibit A attached hereto 

(the “SB 450 Summary”); and 

WHEREAS, in order to enable the Corporation to assign the Installment Payment Rights to Pacific 

Western it is necessary for the Corporation, the District and Pacific Western to enter into an 

Assignment Agreement; and 

WHEREAS, the Board of Directors has determined that it is in the best interest of the District and 

desirable that an Installment Purchase Agreement and the Assignment Agreement be approved as 

hereinafter described for the purposes provided above; and 

WHEREAS, the District has not issued or effected the issuance of, and does not reasonably expect to 

issue or effect the issuance of more than $10,000,000 of tax exempt obligations during the 2018 

calendar year and, therefore, desires to designate the Installment Purchase Agreement as a “qualified 

tax-exempt obligation” as defined by Section 265(b)(3) of the Internal Revenue Code of 1986, as 

amended (a “Qualified Tax-Exempt Obligation”); and 

WHEREAS, all other legal prerequisites to the adoption of this Resolution have been met; and  

NOW, THEREFORE, BE IT RESOLVED, DETERMINED AND ORDERED BY THE BOARD 

OF DIRECTORS OF THE BORREGO WATER DISTRICT AS FOLLOWS: 
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SECTION 1. Approval of Installment Purchase Agreement.  The agreement entitled 

“Installment Purchase Agreement (2018 Capital Improvement Project)” presented at this meeting to 

be entered into by and between the District and the Corporation, which provides generally for (a) the 

acquisition, construction and installation of the Project by the Corporation, (b) the appointment of the 

District by the Corporation as its agent for purposes of undertaking the acquisition, construction and 

installation of the Project, (c) the purchase by the District from the Corporation of the Project, and (d) 

the payment by the District to the Corporation from the Net Revenues of the 2018 Installment 

Payments (each as defined in the Installment Purchase Agreement), is approved, and the President and 

Vice-President of the Board of Directors and the General Manager of the District (each, an 

“Authorized Officer”) are each, acting alone, authorized to execute, acknowledge and delivery said 

agreement on behalf of the District.  The principal component of all 2018 Installment Payments shall 

be in an amount of not to exceed $5,625,000 and the interest rate with respect to the interest 

components of the 2018 Installment Payments shall not exceed 4.10% per annum. 

SECTION 2. Award of Purchase of the Installment Purchase Rights.  The purchase of the 

Installment Purchase Rights is hereby awarded to Pacific Western Bank. 

SECTION 3. Approval of the Assignment Agreement. The agreement entitled “Assignment 

Agreement “ presented at this meeting to be entered into by and among the Corporation, the District 

and Pacific Western Bank, which provides generally for (a) right to receive all 2018 Installment 

Payments from the District under the Installment Purchase Agreement, together with any and all of 

the other rights of the Corporation under the Installment Purchase Agreement as may be necessary to 

enforce payment of such 2018 Installment Payments when due or otherwise to protect the interests of 

Pacific Western, (b) the acceptance by Pacific Western Bank of such assignment, and (c) establishment 

of conditions precedent to the obligation of Pacific Western Bank to purchase the Installment Payment 

Rights, is approved, and each Authorized Officer, acting alone, is authorized to execute, acknowledge 

and delivery said agreement on behalf of the District. 

SECTION 4. Modifications.  The approval of the Installment Purchase Agreement and the 

Assignment Agreement given by this resolution shall apply to any modification or amendment of any 

of said documents which is agreed upon and approved by the Authorized Officer executing the 

Installment Purchase Agreement and the Assignment Agreement and Best Best & Krieger LLP as 

General Counsel and Special Counsel to the District, as being necessary to carry out the provisions 

thereof and the authorizations and direction provided in this resolution. 

SECTION 5. Designation of Installment Purchase Agreement as a “Qualified Tax-Exempt 

Obligation”.  Based upon the fact that the District has not issued or effected the issuance of, and does 

not reasonably expect to issue or effect the issuance of more than $10,000,000 of tax exempt 

obligations during the 2018 calendar year, the District hereby designates the Installment Purchase 

Agreement as a “qualified tax-exempt obligation.” 

SECTION 6. Further Action.  Each Authorized Officer and the other officers of the District 

are hereby authorized and directed, jointly and severally, to do any and all things and to execute and 

deliver any and all documents which they may deem necessary or advisable in order to consummate 

the execution and delivery of the agreements approved hereby and to otherwise effectuate the purpose 
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of this Resolution, and such actions previously taken by such officers are hereby ratified and 

confirmed.  

SECTION 7. Effective Date.  This resolution shall take effect upon adoption. 

PASSED AND ADOPTED by said Board on this ________ day of ________, 2018 by the 

following vote: 

AYES: 

NOES: 

ABSENT: 

ABSTAIN: 

 

STATE OF CALIFORNIA ) 

 ) 

COUNTY OF SAN DIEGO ) 

 

I,     , Secretary of the Board of Directors of the Borrego Water District, do 

hereby certify that the foregoing is a true and correct copy of a resolution passed and adopted by the 

Board of Directors of the Borrego Water District at a meeting of said Board held on the _________ 

day of _______________, 2018. 

 

 _________________________________________  

Name: ____________________________________  

Secretary of the Board of Directors of the 

Borrego Water District 
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EXHIBIT A 

SB 450 SUMMARY 

Set forth below are good faith estimates of Fieldman, Rolapp & Associates, Inc., the municipal advisor, 

as required under Section 5852.1 of the California Government Code (the “Code”).  The following 

estimates have no bearing on, and should not be misconstrued as, any not-to-exceed financial 

parameters authorized by resolution. 

(a) The true interest cost of the bonds is estimated at 3.825%, calculated as provided in Section 

5852.1(a)(1)(A) of the Code. 

(b) The finance charge of the Bonds, including all fees and charges paid to third parties, is estimated 

at $88,000. 

(c) Proceeds of the Bonds received by the District for the sale of the Bonds, including the estimated 

principal amount of the proposed Bonds of $5,588,000 less the finance charges set forth in (b) above, is 

equal to $5,500,000. 

(d) The total payment amount calculated as provided in Section 5852.1(a)(1)(D) of the Code is 

estimated at $8,090,709. 

The foregoing are estimates and the final costs will depend on market conditions and can be expected to 

vary from the estimated amounts set forth above. 
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INSTALLMENT PURCHASE AGREEMENT 

(2018 Capital Improvement Project) 

This INSTALLMENT PURCHASE AGREEMENT (2018 Capital Improvement Project), 

made and entered into as of July 1, 2018 (the “Installment Purchase Agreement”), by and between 

BORREGO WATER DISTRICT, a water district duly organized and existing under and by virtue 

of the laws of the State of California (the “District”), and BORREGO WATER DISTRICT 

PUBLIC FACILITIES CORPORATION, a nonprofit public benefit corporation duly organized 

and existing under and by virtue of the laws of the State of California (the “Corporation”). 

W I T N E S S E T H: 

WHEREAS, the District is authorized by Division 13 of the Water Code of the State of 

California (the “Law”), including but not limited to Section 35565, to, among other powers, 

provide water and sewer services for the beneficial use or uses of the District, its inhabitants, or 

the owners of rights to water in the District (“Services”); and 

WHEREAS, the District is also authorized by the Law, including but not limited to Section 

35565.2 and Section 35600, to sell real and personal property and to acquire real and personal 

property in order to achieve its public purposes of providing Services within the District; and 

WHEREAS, the Board of Directors of the District has determined that it will be in the best 

interest of the District to finance the acquisition, construction and installation of certain capital 

improvements to its Sewer and Water Enterprises as described in Exhibit A attached hereto and 

incorporated herein by this reference (the “Project”); and 

WHEREAS, in order to finance the Project, the District and the Corporation are entering 

into this Installment Purchase Agreement, whereby the District will acquire the Project from the 

Corporation and obligate itself to make installment payments in the amounts and on the dates set 

forth in Exhibit B attached hereto and incorporated herein by reference (the “Installment 

Payments”); and 

WHEREAS, the District and the Corporation desire to provide for the Corporation to assign 

this Installment Purchase Agreement to Pacific Western Bank, a California state-chartered bank 

(the “Bank”), in consideration of the Bank paying to the Corporation an amount sufficient to 

finance the Project and to pay costs of the financing including special counsel fees, municipal 

advisor fees and other expenses in connection therewith; and 

WHEREAS, the Project will be constructed by the District as the agent of the Corporation 

pursuant to the provisions hereof; 

WHEREAS, the District has determined that the purchase of the Project by the District is 

necessary and proper for District uses and purposes under the terms of the Law; and 

WHEREAS, the District and the Corporation have duly authorized the execution of this 

Installment Purchase Agreement; and 
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WHEREAS, all acts, conditions and things required by law to exist, to have happened and 

to have been performed precedent to and in connection with the execution and delivery of this 

Installment Purchase Agreement do exist, have happened and have been performed in regular and 

due time, form and manner as required by law, and the parties hereto are now duly authorized to 

execute and enter into this Installment Purchase Agreement; 

NOW, THEREFORE, IN CONSIDERATION OF THESE PREMISES AND OF THE 

MUTUAL AGREEMENTS AND COVENANTS CONTAINED HEREIN AND FOR OTHER 

VALUABLE CONSIDERATION, THE PARTIES HERETO DO HEREBY AGREE AS 

FOLLOWS: 

 

 

DEFINITIONS 

SECTION 1.01. Definitions.  Unless the context otherwise requires, the terms 

defined in this section shall for all purposes hereof and of any amendment hereof or supplement 

hereto and of any report or other document mentioned herein or therein have the meanings defined 

herein, the following definitions to be equally applicable to both the singular and plural forms of 

any of the terms defined herein.   

Accountant’s Report 

The term “Accountant’s Report” means a report signed by an Independent Certified Public 

Accountant. 

Additional Revenues 

The term “Additional Revenues” means, with respect to the issuance of any Parity 

Obligations (other than the 2018 Notes and the 2018 Installment Payments), any or all of the 

following amounts: 

(a) An allowance for Net Revenues from any additions or improvements to or 

extensions of an  Enterprise or the Enterprises which, during all or any part of the most recently 

completed Fiscal Year or for any more recent consecutive twelve (12) month period selected by 

the District, were not in service, in an amount equal to ninety percent (90%) of the estimated 

additional average annual Net Revenues to be derived from such additions, improvements and 

extensions for the first thirty-six (36) month period in which each addition, improvement or 

extension is respectively to be in operation, all as shown by the certificate or opinion of an 

Authorized Representative or Independent Engineer. 

(b) An allowance for Net Revenues arising from any increase in the charges made for 

service from an Enterprise which has become effective (or adopted but not yet effective) prior to 

the incurring of such Parity Obligations but which, during all or any part of the most recently 

completed Fiscal Year or for any more recent consecutive twelve (12) month period selected by 

the District, was not in effect, in an amount equal to the total amount by which the Net Revenues 

would have been increased if such increase in charges had been in effect during the whole of such 
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Fiscal Year or twelve (12) month period, all as shown by the certificate or opinion of an Authorized 

Representative or Independent Financial Consultant. 

Assignment Agreement 

The term “Assignment Agreement” means that certain Assignment Agreement by and 

between the Corporation and the Bank dated as of the date hereof, as supplemented or amended 

from time to time. 

Authorized Representative 

The term “Authorized Representative” means the District’s President and General 

Manager, the Treasurer/Secretary or any other person designated as an Authorized Representative 

of the District by a Certificate of the District signed by its President or General Manager or 

Treasurer/Secretary and filed with the Bank. 

Bank 

The term “Bank” means initially Pacific Western Bank, a California state-chartered bank, 

or its successors or assigns, as assignee of the Corporation. 

Closing Date 

The term “Closing Date” means the date that the Corporation, or the Bank, delivers to the 

District the Sale Price. 

Code 

The term “Code” means the Internal Revenue Code of 1986, as amended.  Each reference 

to a section of the Code herein shall be deemed to include the United States Treasury regulations. 

Contracts 

The term “Contracts” means the 2018 Loan Agreement, this Installment Purchase 

Agreement and any amendments and supplements hereto, and all contracts of the District 

authorized and executed by the District, the payments under which are on parity with the 

Installment Payments and which are secured by a pledge and lien on the Net Revenues. 

Corporation 

The term “Corporation” means Borrego Water District Public Facilities Corporation, a 

nonprofit public benefit corporation duly organized and existing under and by virtue of the laws 

of the State of California. 

Cost of Delivery 

The term “Cost of Delivery” means all items of expense directly or indirectly payable by 

or reimbursable to the Corporation or the District and related to the authorization, execution and 

delivery of this Installment Purchase Agreement and the Assignment Agreement, including, but 
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not related to, costs of preparation and reproduction of documents, legal fees and charges, fees and 

expenses of consultants and professionals, and any other charge, cost or fee in connection with the 

execution and delivery of this Installment Purchase Agreement, including, but not limited to, the 

fees of CDIAC and the Bank’s counsel. 

Debt Service 

The term “Debt Service” means, for any Fiscal Year, the sum of (1) the interest falling due 

during such Fiscal Year on all Parity Obligations that are outstanding under the documents or 

agreements pursuant to which they were issued, assuming that all outstanding serial Parity 

Obligations are retired as scheduled and that all outstanding term Parity Obligations are redeemed 

from sinking fund payments as scheduled (except to the extent that such interest has been fully 

capitalized and is invested in Federal Securities that mature at times and in such amounts as are 

necessary to pay the interest to which such amounts are pledged), (2) the principal amount of all 

serial Parity Obligations (that are outstanding under the documents or agreements pursuant to 

which they were issued) falling due by their terms during such Fiscal Year, and (3) the minimum 

amount of term Parity Obligations (that are outstanding under the documents or agreements 

pursuant to which they were issued) required to be paid or called and redeemed during such Fiscal 

Year, together with the redemption premiums, if any, thereon; provided that, (A) whenever interest 

as described herein accrues at other than a fixed rate, such interest shall be assumed to be a rate 

equal to the greater of (i) the actual rate on the date of calculation, or if the Parity Obligations are 

not yet outstanding, the initial rate (if established and binding), (ii) if the Parity Obligations have 

been outstanding for at least twelve months, the average rate over the twelve months immediately 

preceding the date of calculation, and (iii) (x) if interest on the Parity Obligations is excludable 

from gross income under the applicable provisions of the Code, the most recently published The 

Bond Buyer Bond Revenue Index (or comparable index if no longer published) plus one hundred 

fifty (150) basis points, or (y) if interest is not so excludable, the interest rate on direct U.S. 

Treasury Obligations with comparable maturities, plus one hundred fifty (150) basis points, and 

(B) for purposes of calculating the Debt Service on any Parity Obligation requiring a balloon 

payment at maturity, such interest shall be assumed to be a rate equal to the greater of (i) the actual 

rate on the date of calculation, or (ii) six percent (6%), and the principal shall be assumed to be 

fully amortized, solved for substantially level debt service, over a period of fifteen (15) years from 

the date of calculation. 

Default Rate 

The term “Default Rate” means the interest rate due on the unpaid portion of any 

Installment Payment due pursuant to Section 4.01 hereof. Such Default Rate shall also be 

applicable upon the occurrence and continuation of an Event of Default pursuant to Section 8.01 

and shall to be equal to the interest rate applicable to the principal portion of Installment Payments, 

plus 4.00%; provided, however, that such Default Rate shall be a minimum of eight percent (8%). 

Determination of Taxability 

The term “Determination of Taxability” means and shall be deemed to have occurred on 

the first to occur of the following: 

95



 

5 
61170.00002\30931680.7  

(i) on that date when the District files any statement, supplemental statement or other 

tax schedule, return or document which discloses that an Event of Taxability shall have occurred; 

(ii) on the date when the Bank notifies the District that it has received a written opinion 

from Bond Counsel to the effect that an Event of Taxability has occurred, which notice shall be 

accompanied by a copy of such opinion of Bond Counsel, unless, within 180 days after receipt by 

the District of such notification and copy of such opinion from the Bank, the District shall deliver 

to the Bank a ruling or determination letter issued to or on behalf of the District by the 

Commissioner or any District Director of the Internal Revenue Service (or any other governmental 

official exercising the same or a substantially similar function from time to time) to the effect that, 

after taking into consideration such facts as form the basis for the opinion that an Event of 

Taxability has occurred, an Event of Taxability shall not have occurred; 

(iii) on the date when the District shall be advised in writing by the Commissioner or 

any District Director of the Internal Revenue Service (or any other government official or agent 

exercising the same or a substantially similar function from time to time) that, based upon any 

review or audit or upon any other ground whatsoever, an Event of Taxability has occurred; or 

(iv) on that date when the District shall receive notice from the Bank that the Internal 

Revenue Service (or any other government official or agency exercising the same or a substantially 

similar function from time to time) has assessed the interest component of the Installment 

Payments as includable in the gross income of the Bank due to the occurrence of an Event of 

Taxability; 

provided, however, that no Determination of Taxability shall occur under subparagraph 

(iii) or subparagraph (iv) above unless the District has been afforded the opportunity, at its expense, 

to contest any such assessment, and, further, no Determination of Taxability shall occur until such 

contest, if made, has been finally determined; provided further, however, that upon demand from 

the Bank, the District shall reimburse the Bank for any payments, including any taxes, interest, 

penalties or other charges, such Bank shall be obligated to make as a result of the Determination 

of Taxability. 

District 

The term “District” means Borrego Water District, a water district duly organized and 

existing under and by virtue of the laws of the State of California. 

Enterprises; Enterprise 

The term “Enterprises” means, collectively, the Sewer Enterprise and the Water Enterprise. 

The term “Enterprise” means the Sewer Enterprise or the Water Enterprise, as applicable. 

Event of Default 

The term “Event of Default” means an event described in Section 8.01. 

Event of Taxability 
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The term “Event of Taxability” means the taking of any action by the District, or the failure 

to take any action by the District, or the making by the District of any misrepresentation in this 

Agreement or the certificate regarding federal arbitrage which has been executed and delivered by 

the District in connection with this Agreement, which has the effect of causing the interest 

component of the Installment Payments to be includable, in whole or in part, in the gross income 

of the Bank for federal income tax purposes. 

Federal Securities 

The term “Federal Securities” means: (a) any direct general obligations of the United States 

of America (including obligations issued or held in book entry form on the books of the 

Department of the Treasury of the United States of America), for which the full faith and credit of 

the United States of America are pledged; and (b) obligations of any agency, department or 

instrumentality of the United States of America, the timely payment of principal and interest on 

which are fully, unconditionally and directly or indirectly secured or guaranteed by the full faith 

and credit of the United States of America. 

Fiscal Year 

The term “Fiscal Year” means the period beginning on July 1 of each year and ending on 

the last day of June of the next succeeding year, or any other twelve-month period selected and 

designated as the official Fiscal Year of the District. 

Generally Accepted Accounting Principles 

The term “Generally Accepted Accounting Principles” means the generally accepted 

accounting principles as presented and recommended by the American Institute of Certified Public 

Accountants or its successor, or by any other generally accepted authority on such procedures, and 

includes, as applicable, the standards set forth by the Governmental Accounting Standards Board 

or its successor. 

General Manager 

The term “General Manager” means the General Manager of the District. 

Governmental Authority 

The term “Governmental Authority” means any governmental or quasi-governmental 

entity, including any court, department, commission, board, bureau, agency, administration, 

central bank, service, district or other instrumentality of any governmental entity or other entity 

exercising executive, legislative, judicial, taxing, regulatory, fiscal, monetary or administrative 

powers or functions of or pertaining to government, or any arbitrator, mediator or other person 

with authority to bind a party at law. 

Independent Certified Public Accountant 
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The term “Independent Certified Public Accountant” means any firm of certified public 

accountants appointed by the District, and each of whom is independent pursuant to the Statement 

on Auditing Standards No. 1 of the American Institute of Certified Public Accountants. 

Installment Payment Date; 2018 Installment Payment Dates 

The term “Installment Payment Date” means any date on which Installment Payments are 

scheduled to be paid by the District under and pursuant to any Contract.  The term “2018 

Installment Payment Date” means April 1 and October 1 of each year commencing on 

[October/April 1, 201[8/9]. 

Installment Payments; 2018 Installment Payments 

The term “Installment Payments” means the installment payments of interest and principal 

scheduled to be paid by the District under and pursuant to the Contracts.  The term “2018 

Installment Payments” means the mandatory sinking fund payments set forth in Exhibit B hereto 

scheduled to be paid by the District under and pursuant to this Installment Purchase Agreement. 

Installment Purchase Agreement 

The term “Installment Purchase Agreement” means this Installment Purchase Agreement, 

by and between the District and the Corporation, dated as of July 1, 2018, as originally executed 

and as it may from time to time be amended or supplemented in accordance herewith. 

Insurance Consultant 

The term “Insurance Consultant” means any nationally recognized independent actuary, 

insurance company or broker that has actuarial personnel knowledgeable with respect to insurance 

carried, by, required for and available to special districts operating facilities similar to the Water 

Enterprise, including a pooled self-insurance program in which premiums are established on the 

basis of the recommendation of an actuary of national reputation.  The Bank hereby approves of 

the Association of California Water Agencies Joint Powers Insurance Authority as meeting this 

definition of Insurance Consultant. 

Law 

The term “Law” means the Water District Law of the State of California (being Division 

13 of the Water Code of the State of California, as amended) and all laws amendatory thereof or 

supplemental thereto. 

Maximum Annual Debt Service 

The term “Maximum Annual Debt Service” means the greatest amount of Debt Service 

with respect to the Parity Obligations to which reference is made coming due in any Fiscal Year 

including the Fiscal Year in which the calculation is made or any subsequent Fiscal Year. 

Material Adverse Effect 
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The term “Material Adverse Effect” means an event or occurrence which adversely affects 

in a material manner (a) the assets, liabilities, condition (financial or otherwise), business, facilities 

or operations of the District, an Enterprise or both Enterprises, (b) the ability of the District to carry 

out its business in the manner conducted as of the date of this Installment Purchase Agreement or 

to meet or perform its obligations under this Installment Purchase Agreement on a timely basis, or 

the (c) the validity or enforceability of this Installment Purchase Agreement. 

Material Litigation   

The term “Material Litigation” means any action, suit, proceeding, inquiry or investigation 

against the District in any court or before any arbitrator of any kind or before or by any 

Governmental Authority, of which the District has notice or knowledge and which, (i) if 

determined adversely to the District, may have a Material Adverse Effect, (ii) seeks to restrain or 

enjoin any of the transactions contemplated hereby, or (iii) may adversely affect the ability of the 

District to perform its obligations under this Installment Purchase Agreement. 

Net Proceeds   

The term “Net Proceeds” means insurance proceeds or an eminent domain award 

(including any proceeds of sale to a governmental entity under threat of the exercise of eminent 

domain powers), paid with respect to an Enterprise, to the extent remaining after payment 

therefrom of all expenses incurred in the collection thereof. 

Net Revenues 

The term “Net Revenues” means for any Fiscal Year the sum of (a) the Water Enterprise 

Net Revenues for such Fiscal Year, (b) the Sewer Enterprise Net Revenues for such Fiscal Year 

and (c) the Property Tax Revenues allocated to the District for such Fiscal Year. 

Note 2018A 

The term “Note 2018A” means the Promissory Note executed and delivered by the District 

on _____, 2018, in the original principal amount of $_________ pursuant to the 2018 Loan 

Agreement. 

Note 2018B 

The term “Note 2018B” means the Promissory Note executed and delivered by the District 

on _____, 2018, in the original principal amount of $_________ pursuant to the 2018 Loan 

Agreement. 

Operation and Maintenance Costs 

The term “Operation and Maintenance Costs” means the Sewer Enterprise Operation and 

Maintenance Costs and the Water Enterprise Operation and Maintenance Costs. 

Parity Obligations 
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The Term “Parity Obligations” means the 2018 Installment Payments, each 2018 Note 

together with the corresponding Loan Payments thereon, and all other bonds, notes, loan 

agreements, installment purchase agreements, leases, or other obligations of the District payable 

from and secured by a pledge of and lien upon any of the Net Revenues incurred on a parity with 

the 2018 Installment Payments and each of the 2018 Notes, together with the related Loan 

Payments thereon, issued or incurred in accordance with Section 6.15 hereof. 

Parity Obligations Documents 

The term “Parity Obligations Documents” means, collectively, the indenture of trust, trust 

agreement, installment purchase agreement, loan agreement or other document authorizing the 

issuance of any Parity Obligations or any securities which evidence Parity Obligations. 

Parity Obligation Payment Date 

The term “Parity Obligation Payment Date” means 2018 Installment Payment Dates, the 

Loan Payment Dates and any other payment date for Parity Obligations (other than the 2018 

Installment Payments and each 2018 Note and the related Loan Payments).  

Project 

The term “Project” means any additions, betterments, extensions or improvements to the 

Water Enterprise and/or Sewer Enterprise designated by the Board of Directors of the District as 

a Project, the acquisition and construction of which is to be paid for or refinanced by the proceeds 

of any Contracts or Bonds.  The “Project” to be financed from the proceeds of this Installment 

Purchase Agreement means the Project described in Exhibit B hereto and as may be modified in 

conformance with Section 3.03 hereof. 

Property Tax Revenues 

The term “Property Tax Revenues” means all property tax revenues as defined in Revenue 

and Taxation Code Section 95 required to be allocated to the District. 

Purchase Price 

The term “Purchase Price” means the principal amount plus interest thereon owed by the 

District to the Corporation under the terms hereof as provided in Section 4.01. 

Revenues 

The term “Revenues” means the sum of (a) the Water Enterprise Revenues, (b) the Sewer 

Enterprise Revenues and (c) the Property Tax Revenues. 
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Revenue Fund 

The term “Revenue Fund” means the fund by that name established pursuant to 

Section 5.02 hereof. 

Sale Price 

The term “Sale price” means the amount paid by the Corporation to the District as provided 

in Section 3.01. 

Sewer Enterprise 

The term “Sewer Enterprise” means, collectively, the entire sewer collection, transmission, 

treatment and disposition of wastewater and sewage system now owned or operated by the District, 

and all other properties, structures or works hereafter acquired and constructed by the District and 

determined to be a part of the Sewer Enterprise, including, but not limited to, any and all properties 

and assets, real and personal, tangible and intangible, of the District, now or hereafter existing, 

used or pertaining to the collection, transmission, treatment and disposition system, including all 

pipes, valves, machinery and all other appurtenances necessary, useful or convenient for the 

collection, transmission storage, treatment, transmission and disposition of wastewater, and any 

necessary lands, rights of way and other real or personal property useful in connection therewith, 

and all additions, extensions, expansions, improvements and betterments thereto and equippings 

thereof; provided, however, that to the extent the District is not the sole owner of an asset or 

property, only the District’s ownership interest in such asset or property shall be considered to be 

part of the Sewer Enterprise. 

Sewer Enterprise Net Revenues 

The term “Sewer Enterprise Net Revenues” means, for any Fiscal Year, the Sewer 

Enterprise Revenues for such Fiscal Year less the Sewer Enterprise Operation and Maintenance 

Costs for such Fiscal Year. 

Sewer Enterprise Operation and Maintenance Costs 

The term “Sewer Enterprise Operation and Maintenance Costs” means the reasonable and 

necessary costs and expenses paid or incurred by the District for maintaining and operating the 

Sewer Enterprise, calculated in accordance with Generally Accepted Accounting Principles, 

including but not limited to (a) costs of electricity and other forms of energy supplied to the Sewer 

Enterprise, (b) the reasonable expenses of management and repair and other costs and expenses 

necessary to maintain and preserve the Sewer Enterprise in good repair and working order, (b) the 

reasonable administrative costs of the District attributable to the operation and maintenance of the 

Sewer Enterprise, such as salaries and wages of employees, overhead, taxes (if any) and insurance 

premiums, and (c) all other reasonable and necessary costs of the District or charges required to 

be paid by it comply with the terms of this Installment Purchase Agreement or any Contract or of 

to any resolution or indenture authorizing the issuance of any Bonds or of such Bonds, but 

excluding in all cases depreciation, replacement and obsolescence charges or reserves therefor and 

amortization of intangibles or other bookkeeping entries of a similar nature and all costs or 

expenses incurred by or on behalf of the District. 
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Sewer Enterprise Proportionate Share 

The term “Sewer Enterprise Proportionate Share” means the amount of the Purchase Price 

of the Project allocable to the Sewer Enterprise divided by the total amount of the Purchase Price 

of the Project. 

Sewer Enterprise Rate Stabilization Fund 

The term “Sewer Enterprise Rate Stabilization Fund” means the fund by that name 

established and maintained pursuant to Section 5.04(a) hereof. 

Sewer Enterprise Revenues 

The term “Sewer Enterprise Revenues” means all gross income and revenue received or 

receivable by the District from the ownership and operation of the Sewer Enterprise, calculated in 

accordance with Generally Accepted Accounting Principles, including all rates, fees, charges 

(including connection fees), insurance proceeds and condemnation awards received by the District 

and all other income and revenue howsoever derived by the District from the Sewer Enterprise; 

provided, however, that (i) any specific charges levied for the express purpose of reimbursing 

others for all or a portion of the cost of the acquisition or construction of specific sewer facilities, 

(ii) grants that are designated by the grantor for a specific Sewer Enterprise purpose (and are 

therefore not available for general operational purposes), (iii) customers’ sewer related deposits 

subject to refund until such deposits have become the property of the District, (iv) the proceeds of 

any ad valorem property taxes, and (v) the proceeds of any special assessments or special taxes 

levied upon real property within any improvement district served by the District for the purpose 

of paying special assessment bonds or special tax obligations of the District relating to the Sewer 

Enterprise, are not Revenues and are not subject to the lien hereof.  Notwithstanding the foregoing, 

there shall be deducted from Sewer Enterprise Revenues any amounts (of Sewer Enterprise 

Revenues) transferred into the Sewer Enterprise Rate Stabilization Fund, and there shall be added 

to Sewer Enterprise Revenues any amounts transferred out of the Sewer Enterprise Rate 

Stabilization Fund and into the Revenue Fund. 

Subordinate Debt 

The term “Subordinate Debt” means indebtedness or other obligations (including but not 

limited to loans, leases and installment sale agreements) hereafter issued or incurred and secured 

by a pledge of and lien on Net Revenues subordinate to the pledge and lien securing the Parity 

Obligations. 

2018 Loan Agreement 

The term “2018 Loan Agreement” means the Loan Agreement dated as of June __, 2018, 

by and between the District and Compass Bank. 
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2018 Loan Payments 

The term “2018 Loan Payments” means all payments required to be paid by the District on 

the 2018 Notes pursuant to the 2018 Loan Agreement. 

2018 Note; 2018 Notes 

The term “2018 Note” means either (i) Note 2018A or Note 2018B. The term “2018 Notes” means, 

collectively, Note 2018A and Note 2018B. 

Water Enterprise 

The term “Water Enterprise” means, collectively, the entire water collection, storage, 

treatment, transmission and distribution system now owned or operated by the District, and all 

other properties, structures or works hereafter acquired and constructed by the District and 

determined to be a part of the Water Enterprise, including, but not limited to, any and all properties 

and assets, real and personal, tangible and intangible, of the District, now or hereafter existing, 

used or pertaining to the collection, storage, treatment, transmission and distribution system, 

including all contractual rights to water supply and transmission, as well as all pipes, valves, 

machinery and all other appurtenances necessary, useful or convenient for the collection, storage, 

treatment, transmission and distribution of water, and any necessary lands, rights of way and other 

real or personal property useful in connection therewith, and all additions, extensions, expansions, 

improvements and betterments thereto and equippings thereof; provided, however, that to the 

extent the District is not the sole owner of an asset or property, only the District’s ownership 

interest in such asset or property shall be considered to be part of the Water Enterprise. 

Water Enterprise Net Revenues 

The term “Water Enterprise Net Revenues” means, for any Fiscal Year, the Water 

Enterprise Revenues for such Fiscal Year less the Water Enterprise Operation and Maintenance 

Costs for such Fiscal Year. 

Water Enterprise Operation and Maintenance Costs 

The term “Water Enterprise Operation and Maintenance Costs” means the reasonable and 

necessary costs and expenses paid or incurred by the District for maintaining and operating the 

Water Enterprise, calculated in accordance with Generally Accepted Accounting Principles, 

including but not limited to (a) costs of acquisition of water, including all associated treatment and 

delivery costs, to be used by the Water Enterprise, (b) costs of electricity and other forms of energy 

supplied to the Water Enterprise, (c) the reasonable expenses of management and repair and other 

costs and expenses necessary to maintain and preserve the Water Enterprise in good repair and 

working order, (d) the reasonable administrative costs of the District attributable to the operation 

and maintenance of the Water Enterprise, such as salaries and wages of employees, overhead, taxes 

(if any) and insurance premiums, and (e) all other reasonable and necessary costs of the District or 

charges required to be paid by it to comply with the terms of this Installment Purchase Agreement 

or any Contract or of any resolution or indenture authorizing the issuance of any Bonds or of such 

Bonds, but excluding in all cases depreciation, replacement and obsolescence charges or reserves 
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therefor and amortization of intangibles or other bookkeeping entries of a similar nature and all 

costs or expenses incurred by or on behalf of the District. 

Water Enterprise Proportionate Share 

The term “Water Enterprise Proportionate Share” means the amount of the Purchase Price 

of the Project allocable to the Water Enterprise divided by the total amount of the Purchase Price 

of the Project. 

Water Enterprise Rate Stabilization Fund 

The term “Water Enterprise Rate Stabilization Fund” means the fund by that names 

established and maintained pursuant to Section 5.04(b) hereof. 

Water Enterprise Revenues 

The term “Water Enterprise Revenues” means all gross income and revenue received or 

receivable by the District from the ownership and operation of the Water Enterprise, calculated in 

accordance with Generally Accepted Accounting Principles, including all rates, fees, charges 

(including connection fees), insurance proceeds and condemnation awards received by the District 

and all other income and revenue howsoever derived by the District from the Water Enterprise; 

provided, however, that (i) any specific charges levied for the express purpose of reimbursing 

others for all or a portion of the cost of the acquisition or construction of specific water facilities, 

(ii) grants that are designated by the grantor for a specific Water Enterprise purpose (and are 

therefore not available for general operational purposes), (iii) customers’ water related deposits or 

any other water related deposits subject to refund until such deposits have become the property of 

the District, (iv) the proceeds of any ad valorem property taxes, and (v) the proceeds of any special 

assessments or special taxes levied upon real property within any improvement district served by 

the District for the purpose of paying special assessment bonds or special tax obligations of the 

District relating to the Water Enterprise, are not Revenues and are not subject to the lien hereof.  

Notwithstanding the foregoing, there shall be deducted from Water Enterprise Revenues any 

amounts (of Water Enterprise Revenues) transferred into the Water Enterprise Rate Stabilization 

Fund, and there shall be added to Water Enterprise Revenues any amounts transferred out of the 

Water Enterprise Rate Stabilization Fund and into the Revenue Fund. 

 

 

REPRESENTATIONS AND WARRANTIES: OPINIONS OF COUNSEL 

SECTION 2.01. Representations by the District.  The District makes the following 

representations: 

(a) The District is a California Water District duly organized and existing under and 

pursuant to the laws of the State of California. 

(b) The District has full legal right, power and authority to enter into this Installment 

Purchase Agreement and carry out its obligations hereunder, to carry out and consummate all 
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other transactions contemplated by this Installment Purchase Agreement, and the District has 

complied with the provisions of the Law in all matters relating to such transactions. 

(c) By proper action, the District has duly authorized the execution, delivery and due 

performance of this Installment Purchase Agreement and this Installment Purchase Agreement 

constitutes the legal, valid and binding agreement of the District enforceable against the District 

in accordance with its terms. 

(d) The District will not take or, to the extent within its power, permit any action to 

be taken which results in the interest paid for the installment purchase of the Project under the 

terms of this Installment Purchase Agreement being included in the gross income of the 

Corporation or its assigns for purposes of federal or State of California income taxation. 

(e) The District has determined that it is necessary and proper for District uses and 

purposes within the terms of the Law that the District acquire the Project in the manner provided 

for in this Installment Purchase Agreement, in order to provide essential services and facilities 

to persons residing in the District. 

(f) No consent, approval, authorization, order, filing, registration, qualification, 

election or referendum, of or by any court or governmental agency or public body whatsoever is 

required in connection with the delivery or sale of the 2018 Installment Payments or the 

consummation of the other transactions effected or contemplated herein or hereby.  The District 

gives no representation or warranty with regard to compliance with Blue Sky or similar securities 

requirements. 

(g) The execution and delivery of this Installment Purchase Agreement, the 

consummation of the transactions therein and herein contemplated, including the Project, and 

the fulfillment of or compliance with the terms and conditions thereof and hereof, do not and 

will not conflict with or constitute a violation or breach of or default (with due notice or the 

passage of time or both) under any applicable law or administrative rule or regulation, or any 

applicable court or administrative decree or order, or any indenture, mortgage, deed of trust, 

lease, contract or other agreement or instrument to which the District is a party or by which it or 

its properties are otherwise subject or bound, or result in the creation or imposition of any 

prohibited lien, charge or encumbrance of any nature whatsoever upon any of the property or 

assets of the District, which conflict, violation, breach, default, lien, charge or encumbrance 

would have consequences that would materially and adversely affect the consummation of the 

transactions contemplated by this Installment Purchase Agreement or the financial condition, 

assets, properties or operations of the District. 

(h) The District acknowledges that (i) Pacific Western Bank, as the Bank, is acting 

solely for its own loan account and not as a fiduciary for the District or in the capacity of broker, 

dealer, municipal securities underwriter or municipal advisor, (ii) the Bank has not provided, and 

will not provide, financial, legal (including securities law), tax, accounting or other advice to or 

on behalf of the District with respect to the 2018 Installment Payments, (iii) the Bank has 

expressed no view regarding the legal sufficiency of its representations for purposes of 

compliance with any legal requirements applicable to any other party, if any, or the correctness 

of any legal interpretation made by counsel to any other party, if any, with respect to any such 
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matters, and (iv) the District has sought and obtained financial, legal, tax, accounting and other 

advice (including as it relates to structure, timing, terms and similar matters) with respect to the 

financing effectuated through this Installment Purchase Agreement from its financial, legal and 

other advisors (and not from the Bank nor the Bank’s legal counsel Nixon Peabody LLP) to the 

extent that the District desired to obtain such advice.  There is no action, suit, proceeding, inquiry 

or investigation before or by any court or federal, state, municipal or other governmental 

authority pending or, to the knowledge of the District after reasonable investigation, threatened 

against or affecting the District or the assets, properties or operations of the District which, if 

determined adversely to the District or its interests, would have a material and adverse effect 

upon the consummation of the transactions contemplated by or the validity of this Installment 

Purchase Agreement, or upon the ability of the District to make 2018 Installment Payments 

hereunder, and the District is not in default with respect to any order or decree of any court or 

any order, regulation or demand of any federal, state, municipal or other governmental authority, 

which default might have consequences that would materially and adversely affect the 

consummation of the transactions contemplated by this Installment Purchase Agreement, or the 

financial condition, assets, properties or operations of the District. 

(i) The District reasonably believes that sufficient funds can be obtained to make all 

2018 Installment Payments and all other amounts required to be paid pursuant to this Installment 

Purchase Agreement. 

(j) The District has never non-appropriated or defaulted under any of its payment or 

performance obligations or covenants, either under any of its bonds, notes, or other debt 

obligations. 

(k) During the term of this Installment Purchase Agreement, the Project will be used 

by the District only for the purpose of performing one or more governmental or proprietary 

functions of the District consistent with the permissible scope of the District’s authority. 

(l) The District does not enjoy any rights of immunity on the grounds of sovereign 

immunity in respect of its obligations under the Installment Purchase Agreement or otherwise 

with respect to the 2018 Installment Payments.  To the extent the District has or hereafter may 

acquire under any applicable law any rights to immunity from legal proceedings on the grounds 

of sovereignty, the District hereby waives, to the extent permitted by law, such rights to 

immunity for itself in respect of its obligations arising under or related to the Installment 

Purchase Agreement or otherwise with respect to the 2018 Installment Payments. 

SECTION 2.02. Representations and Warranties by the Corporation.  The 

Corporation makes the following representations and warranties: 

(a) The Corporation is duly organized and in good standing under the laws of the 

State of California, has full legal right, power and authority to enter into this Installment Purchase 

Agreement and to carry out and consummate all transactions contemplated by this Installment 

Purchase Agreement and by proper action has duly authorized the execution and delivery and 

due performance of this Installment Purchase Agreement. 
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(b) The execution and delivery of this Installment Purchase Agreement and the 

consummation of the transactions herein contemplated will not violate any provision of law, any 

order of any court or other agency of government, or any indenture, material agreement or other 

instrument to which the Corporation is now a party or by which it or any of its properties or 

assets is bound, or be in conflict with, result in a breach of or constitute a default (with due notice 

or the passage of time or both) under any such indenture, agreement or other instrument, or result 

in the creation or imposition of any prohibited lien, charge or encumbrance of any nature 

whatsoever upon any of the properties or assets of the Corporation. 

Except as provided herein, the Corporation will not assign this Installment Purchase 

Agreement, its right to receive 2018 Installment Payments from the District, or its duties and 

obligations hereunder to any other person, firm or corporation so as to impair or violate the 

representations, covenants and warranties contained in this Section 2.02. 

SECTION 2.03. Opinion of General Counsel for the District and the Corporation.  

Concurrently with the execution and delivery of this Installment Purchase Agreement, general 

counsel for the District and the Corporation shall provide the opinion or opinions to the effect that: 

(a) The District is a water district duly organized and existing under and pursuant to 

the laws of the State of California. 

(b) This Installment Purchase Agreement have been duly approved by the Board of 

Directors of the District and executed by the authorized officers of the District. 

(c) This Installment Purchase Agreement and the Assignment Agreement have been 

duly approved by the Board of Directors of the Corporation and executed by authorized officers 

of the Corporation. 

(d) There is no litigation pending or threatened affecting this Installment Purchase 

Agreement or the Revenues. 

 

 

SALE AND REPURCHASE OF THE PROJECT 

SECTION 3.01. The Project.   The Corporation agrees to acquire, construct, install 

and equip the Project and to provide funds for and assist the District in acquiring property and 

easements which are necessary for the construction and installation of the Project.  The 

Corporation hereby appoints the District as its agent to carry out all phases of the acquisition, 

construction, installation and equipping of the Project and the District, as agent of the Authority, 

assumes all rights, duties, responsibilities and liabilities of the Corporation regarding the 

construction, installation and equipping of the Project, except as limited herein.  The District, as 

agent of the Corporation, may enter into any purchase order, construction management agreement, 

architecture or engineering contract or construction contract required for the design, acquisition, 

construction, installation and completion of the Project.  The Corporation hereby assigns to the 

District all rights and powers to enforce in its own name or the name of the Corporation such 

purchase orders or contracts as are required for design, acquisition, construction, installation, 

purchase and completion of the Project, which enforcement may be by auction at law or in equity; 
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provided that the assignment made by the Corporation herein shall not prevent the Corporation, or 

its assignee, from asserting such rights and powers in its own behalf. 

SECTION 3.02. Purchase of the Project by the District; Appointment of District as 

Agent of the Corporation.  The District hereby agrees to repurchase from the Corporation the 

Project and the Corporation hereby agrees to sell to the District the Project at the Purchase Price 

and on the terms and conditions hereinafter set forth.   

SECTION 3.03. Substitution of the Project.  The District may substitute other 

property or facilities of the Sewer Enterprise and/or the Water Enterprise for those components of 

the Project listed in Exhibit A hereto, but only if the District first obtains the consent of the Bank 

and files with the Corporation a statement of the District; 

(a) identifying the property, facilities or combination thereof, to be substituted and 

the components of the Project that they will replace; and 

(b) stating that the estimated costs of the substituted property, facilities or 

combination thereof is not less than the cost of the components of the Project being replaced. 

 

 

INSTALLMENT PAYMENTS 

SECTION 4.01. Purchase Price. 

(a) The District hereby agrees to pay to Corporation, as the Purchase Price of the 

Project hereunder, the aggregate principal amount of $[_________], together with interest 

calculated on a 30/360 basis; that is, by applying the ratio of the interest rate over a year of 360 

days, multiplied by the outstanding principal balance, multiplied by the actual number of days 

the principal balance is outstanding.  All interest payable hereunder is computed using this 

method. 

SECTION 4.02. 2018 Installment Payments.  The District shall, subject to any rights 

of optional prepayment provided in Article VII, pay the Corporation the Purchase Price in 

mandatory sinking fund payments constituting the 2018 Installment Payments in the amounts and 

on the 2018 Installment Payment Dates as set forth in Exhibit B hereto. 

On or before April 1 and October 1 of each year commencing [October/April 1, 201[8/9] 

through and including October 1, 20[__], the District shall, from the moneys in the Revenue Fund 

pay to the Bank at the payment address set forth in Section 10.10 hereof, the 2018 Installment 

Payment due on the respective dates shown on Exhibit B. 

Each 2018 Installment Payment shall be paid to the Corporation in lawful money of the 

United States of America.  In the event the District fails to make any of the payments required to 

be made by it under this Section 4.02, such payment shall continue as an obligation of the District 

until such amount shall have been fully paid and the District agrees to pay the same with interest 

accruing thereon at the rate of interest then applicable to the remaining unpaid principal balance 

of the 2018 Installment Payments if paid in accordance with their terms. 
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The obligation of the District to make the 2018 Installment Payments is absolute and 

unconditional, and until such time as the Purchase Price shall have been paid in full (or provision 

for the payment thereof shall have been made pursuant to Article IX), the District will not 

discontinue or suspend any 2018 Installment Payments required to be made by it under this section 

when due, whether or not the Project or any part thereof is operating or operable or has been 

completed, or its use is suspended, interfered with, reduced or curtailed or terminated in whole or 

in part, and such payments shall not be subject to reduction whether by offset or otherwise and 

shall not be conditional upon the performance or nonperformance by any party of any agreement 

for any cause whatsoever. 

Upon the occurrence of an Event of Default, the Default Rate shall apply. Upon the 

occurrence of an Event of Taxability, the Taxable Rate shall apply. 

 

 

SECURITY 

SECTION 5.01. Pledge of Net Revenues.  All Parity Obligations, including the 2018 

Installment Payments, shall be secured by a lien on and pledge of Net Revenues, and within such 

lien priority, such Parity Obligations shall be of equal rank without preference, priority or 

distinction of any Parity Obligations over any other Parity Obligations.  The District does hereby 

grant such lien on and pledge of Net Revenues to secure Parity Obligations. 

SECTION 5.02. Revenues; Establishment of Revenue Fund.   

(a) In order to carry out and effectuate the pledge and lien contained herein, the 

District agrees and covenants that all Revenues shall be received by the District in trust hereunder 

and shall be deposited when and as received in a special fund designated as the “Revenue Fund,” 

which fund is hereby established and which fund the District agrees and covenants to maintain 

and to hold separate and apart from other funds so long as any Parity Obligation remain unpaid.   

(b) All Revenues in the Revenue Fund shall be set aside or be used by the District in 

the following order of priority: 

(1) The District shall, from the moneys in the Revenue Fund, pay (i) all 

Operation and Maintenance Costs (including amounts reasonably required to be set aside 

in contingency reserves for Operation and Maintenance Costs, the payment of which is not 

then immediately required) as they become due and payable. 

(2) All Net Revenues remaining in the Revenue Fund (after payment of all 

Maintenance and Operation Costs) on each Parity Obligation Payment Date, shall be 

transferred by the District from the Revenue Fund and allocated to the following respective 

accounts (each of which the District shall establish and maintain within the Revenue Fund), 

the following amounts in the following order of priority, the requirements of each such 

account (including the funding of any deficiencies in any such account resulting from 

insufficient Net Revenues necessary to make any earlier required deposit) at the time of 

deposit to be satisfied before any transfer is made to any account subsequent in priority: 
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(i) Interest Account.  On each Parity Obligation Payment Date, the 

District shall deposit in the Interest Account an amount required to cause the 

aggregate amount on deposit in the Interest Account to equal the amount of interest 

becoming due and payable on such Parity Obligation Payment Date on all 

outstanding Parity Obligations.  No deposit need be made into the Interest Account 

if the amount contained therein is at least equal to the interest becoming due and 

payable upon all outstanding Parity Obligations on such Parity Obligation Payment 

Date.  All moneys in the Interest Account shall be used and withdrawn by the 

District solely for the purpose of paying interest on the Parity Obligations as it shall 

become due and payable (including accrued interest on any Parity Obligations 

purchased or redeemed prior to maturity pursuant to this Loan Agreement).  In the 

event that the amounts on deposit in the Interest Account on any Parity Obligation 

Payment Date are insufficient for any reason to pay the aggregate amount of interest 

then coming due and payable on the outstanding Parity Obligations, the District 

shall apply such amounts to the payment of interest on each of the outstanding 

Parity Obligations on a pro rata basis. 

(ii) Principal Account.  On each Parity Obligation Payment Date on 

which the principal of Parity Obligations is payable, the District shall deposit in the 

Principal Account an amount required to cause the aggregate amount on deposit in 

the Principal Account to equal the principal amount of the Parity Obligations 

coming due and payable on such Parity Obligation Payment Date and the amount 

of principal becoming due and payable on any mandatory sinking account payment 

due on all outstanding Parity Obligations, if any.  All moneys in the Principal 

Account shall be used and withdrawn by the District solely for the purpose of 

paying the principal of the Parity Obligations at the maturity date or upon early 

redemption, as the case may be.  In the event that the amounts on deposit in the 

Principal Account on any Parity Obligation Payment Date are insufficient for any 

reason to pay the aggregate amount of principal then coming due and payable on 

the outstanding Parity Obligations, the District shall apply such amounts to the 

payment of principal on each of the outstanding Parity Obligations on a pro rata 

basis. 

(iii) Redemption Account.  The District shall establish and maintain a 

Redemption Account, amounts in which shall be used and withdrawn by the District 

solely for the purpose of paying the principal, interest and premium (if any) on the 

Principal Components to be redeemed pursuant to Section 3.4 or 3.5, as applicable. 

(iv) Reserve Accounts.  Payments required to replenish any debt service 

reserve accounts established for Parity Obligations shall be made in accordance 

with the terms hereof and such Parity Obligations Documents, without preference 

or priority, and in the event of any insufficiency of such moneys, ratably without 

any discrimination or preference. 

(v) Subordinate Debt Repayment.  Payments relating to principal and 

interest on or with respect to Subordinate Debt in accordance with the terms of such 

Subordinate Debt, without preference or priority, and in the event of any 
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insufficiency of such moneys, ratably based on the respective principal amounts 

(including any accreted value) without any discrimination or preference. 

(vi) Subordinate Debt Reserve Accounts.  To make payments required 

with respect to Subordinate Debt to replenish reserve accounts established therefor 

in accordance with the terms of such Subordinate Debt, without preference or 

priority, and in the event of any insufficiency of such moneys, ratably based on the 

respective principal amounts (including any accreted value) without any 

discrimination or preference. 

(3) All remaining money in the Revenue Fund after making the payments under 

(2)(i) through (vi) may be used for any  lawful purpose of the District, including, but not 

limited to, any costs of capital improvements to the Sewer Enterprise and/or the Water 

Enterprise, as applicable. 

SECTION 5.03. Investments.  All moneys held by the District in the Revenue Fund 

shall be invested in Federal Securities, the Local Agency Investment Fund, the San Diego 

Treasurer’s Pooled Money Fund and/or money market mutual funds as authorized pursuant to and 

the investment earnings thereon shall remain on deposit in such fund, except as otherwise provided 

herein. 

SECTION 5.04. Rate Stabilization Funds. 

(a) Water Enterprise Rate Stabilization Fund.  There is hereby created a separate fund 

to be known as the “Water Enterprise Rate Stabilization Fund,” to be held and maintained by the 

District.  The Water Enterprise Rate Stabilization Fund is not pledged to secure payment of the 

2018 Installment Payments.  Amounts in the Water Enterprise Rate Stabilization Fund shall be 

applied solely for the uses and purposes set forth in this subsection (a).  The District shall have 

the right to deposit into the Water Enterprise Rate Stabilization Fund from time to time any 

amount of funds which are legally available therefor; provided that deposits for each Fiscal Year 

may be made until (but not after) one hundred twenty (120) days following the end of such Fiscal 

Year. 

For the purpose of computing the amount of Water Enterprise Net Revenues for any Fiscal 

Year, the District shall be permitted to transfer amounts on deposit in the Water Enterprise Rate 

Stabilization Fund to the Revenue Fund, such transfers to be made until (but not after) one hundred 

twenty (120) days after the end of such Fiscal Year.  In addition, the District shall be permitted to 

withdraw amounts on deposit in the Water Enterprise Rate Stabilization Fund for any other lawful 

purpose. 

(b) Sewer Enterprise Rate Stabilization Fund.  There is hereby created a separate fund 

to be known as the “Sewer Enterprise Rate Stabilization Fund,” to be held and maintained by the 

District.  The Sewer Enterprise Rate Stabilization Fund is not pledged to secure payment of the 

2018 Installment Payments.  Amounts in the Sewer Enterprise Rate Stabilization Fund shall be 

applied solely for the uses and purposes set forth in this subsection (a).  The District shall have 

the right to deposit into the Sewer Enterprise Rate Stabilization Fund from time to time any 

amount of funds which are legally available therefor; provided that deposits for each Fiscal Year 
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may be made until (but not after) one hundred twenty (120) days following the end of such Fiscal 

Year. 

For the purpose of computing the amount of Sewer Enterprise Net Revenues for any Fiscal 

Year, the District shall be permitted to transfer amounts on deposit in the Sewer Enterprise Rate 

Stabilization Fund to the Revenue Fund, such transfers to be made until (but not after) one hundred 

twenty (120) days after the end of such Fiscal Year.  In addition, the District shall be permitted to 

withdraw amounts on deposit in the Sewer Enterprise Rate Stabilization Fund for any other lawful 

purpose. 

 

 

COVENANTS OF THE DISTRICT 

SECTION 6.01. Operation and Maintenance of the Enterprises.  The District will 

maintain and preserve each of the Enterprises in good repair and working order at all times and 

will operate each Enterprise in an efficient and economical manner and will pay all Maintenance 

and Operation Costs of each Enterprise as they become due and payable. 

SECTION 6.02. Against Sale or Other Disposition of Property.  The District will not 

sell, lease, or otherwise dispose of either Enterprise or any part thereof essential to the proper 

operation of such Enterprise or to the maintenance of the Revenues.  The District will not enter 

into any agreement or lease that impairs the operation of the either Enterprise or any part thereof 

necessary to secure adequate Revenues for the payment of the Parity Obligations or that would 

otherwise impair the rights of the District with respect to the Revenues or the operation of either 

Enterprise.  Any real or personal property that has become nonoperative or that is not needed for 

the efficient and proper operation of the either Enterprise, or any material or equipment that has 

become worn out, may be sold at not less than the fair market value thereof.  The District shall 

deposit the proceeds of such sale in the Revenue Fund. 

SECTION 6.03. Rates, Fees, and Charges.   

(a) The District will, at all times while any Parity Obligation remains outstanding, 

fix, prescribe and collect rates, fees and charges in connection with the Enterprises so as to yield 

Revenues at least sufficient, after making reasonable allowances for contingencies and errors in 

the estimates, to pay the following amounts in the order set forth below: 

(1) All Maintenance and Operation Costs of the Enterprises; 

(2) The Debt Service payments and all other payments (including payments 

under reimbursement agreements) with respect to all Parity Obligations as they become 

due and payable; 

(3) All amounts, if any, required to restore the balance in any reserve accounts 

established for Parity Obligations in accordance with the terms of such Parity Obligations 

Documents, without preference or priority; and 

(4) All payments required to meet any other obligations of the District that are 
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charges, liens, encumbrances upon, or which are otherwise payable from the Revenues 

during such Fiscal Year. 

(b) Furthermore, the District shall fix, prescribe, revise and collect rates, fees and 

charges for the services and facilities furnished by each Enterprise during each Fiscal Year which 

are sufficient to yield estimated Net Revenues which are at least equal to one hundred twenty-

five percent (125%) of the aggregate amount of Debt Service on all Parity Obligations payable 

from Net Revenues coming due and payable during such Fiscal Year.  The District may make 

adjustments, from time to time, in its rates, fees and charges as it deems necessary, but shall not 

reduce its rates, fees and charges below those in effect unless the Net Revenues resulting from 

such reduced rates, fees and charges shall at all times be sufficient to meet the requirements set 

forth in this paragraph. 

(c) If the District violates the covenants set forth in subsections (a) or (b) hereof, such 

violation shall not, in and of itself, be a default under any Parity Obligation and shall not give 

rise to a declaration of an Event of Default so long as (i) Net Revenues (calculated without taking 

into account any amounts transferred into the Revenue Fund from the Rate Stabilization Funds 

pursuant to subsection (d) below), are at least equal to one hundred five percent (105%) of 

Maximum Annual Debt Service coming due and payable during such Fiscal Year, and (ii) within 

120 days after the date such violation is discovered, the District either (y) transfers enough 

moneys from the Rate Stabilization Fund sufficient to yield estimated Net Revenues which are 

at least equal to one hundred twenty-five percent (125%) of the aggregate amount of Debt 

Service on all Parity Obligations payable from Net Revenues coming due and payable during 

such Fiscal Year in compliance with subsection (b) hereof, or (z) hires an Independent Financial 

Consultant to review the revenues and expenses of the Enterprises, and abides by such 

consultant's recommendations to revise the schedule of rates, fees, expenses and charges, and to 

revise any Operation and Maintenance Costs insofar as practicable, and to take such other actions 

as are necessary so as to produce Net Revenues to cure such violation for future compliance; 

provided, however, that, if the District does not, or cannot, transfer from either or both of the 

Rate Stabilization Funds the amount necessary to comply with subsection (b) hereof, or 

otherwise cure such violation within six (6) months after the date such violation is discovered, 

the Parity Obligations shall thereafter accrue interest at the Default Rate and an Event of Default 

shall be deemed to have occurred under the applicable section of the Parity Obligations 

Documents. 

(d) There are hereby created separate funds to be known as the “Sewer Enterprise 

Rate Stabilization Fund” and the “Water Enterprise Rate Stabilization Fund,” to be held and 

maintained by the District.  The Rate Stabilization Funds are not pledged to secure payment of 

the Parity Obligations.  Amounts in the Rate Stabilization Funds shall be applied solely for the 

uses and purposes set forth in this subsection (d).  The District shall have the right to deposit into 

the Rate Stabilization Funds from time to time any amount of funds which are legally available 

therefor; provided that deposits for each Fiscal Year may be made until (but not after) one 

hundred twenty (120) days following the end of such Fiscal Year. 

For the purpose of computing the amount of Revenues for any Fiscal Year for purposes of 

the preceding subsection (a), or the amount of Net Revenues for any Fiscal Year for purposes of 

the preceding subsection (b), the District shall be permitted to transfer amounts on deposit in either 
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of both of the Rate Stabilization Funds to the Revenue Fund, such transfers to be made until (but 

not after) one hundred twenty (120) days after the end of such Fiscal Year.  In addition, the District 

shall be permitted to withdraw amounts on deposit in either or both Rate Stabilization Funds for 

any other lawful purpose. 

SECTION 6.04. Collection of Rates and Charges.  The District will have in effect at 

all times rules and regulations requiring each consumer or customer utilizing the facilities of either 

Enterprise to pay the rates, fees and charges applicable to such use or benefit received.  Except in 

connection with the receipt of federal or State funding, the District will not permit any part of 

either Enterprise or any facility thereof to be used or taken advantage of free of charge by any 

corporation, firm or person, or by any public agency (including the United States of America, the 

State of California and any city, county, district, political subdivision, public corporation or agency 

of any thereof). 

SECTION 6.05. Tax Covenants.  The District hereby covenants that, notwithstanding 

any other provision of this Installment Purchase Agreement, it will make no use of the proceeds 

of the Installment Purchase Agreement or of any other amounts, regardless of the source, or of any 

property or take any action, or refrain from taking any action, that would cause the Installment 

Purchase Agreement to be “arbitrage bonds” within the meaning of Section 148 of the Internal 

Revenue Code of 1986, as amended (the “Code”). 

The District will not use or permit the use of the Project or any portion thereof by any 

person other than a governmental unit as such term is used in Section 141 of the Code, in such 

manner or to such extent as would result in the loss of exclusion from gross income for federal 

income tax purposes of the portion of the 2018 Installment Payments constituting interest under 

Section 103 of the Code. 

The District will not make any use of the proceeds from the sale of the Project or any other 

funds of the District, or take or omit to take any other action, that would cause the obligation 

provided herein to be “federally guaranteed” within the meaning of Section 149(b) of the Code or 

“private activity bonds” within the meaning of Section 141 of the Code.  To that end, so long as 

any 2018 Installment Payments are unpaid, the District, with respect to such proceeds and such 

other funds, will comply with all requirements of such Sections and all regulations of the United 

States Department of the Treasury issued thereunder and under Section 103 of the Internal 

Revenue Code of 1954, as amended, to the extent such requirements are, at the time, applicable 

and in effect. 

The District will assure the filing of an information report for the 2018 Installment 

Payments in compliance with Section 149 (e) of the Tax Code. 

The District has complied with the Code, with respect to the 2018 Installment Payments, 

and the District shall not knowingly take or omit to take any action that, under existing law, may 

adversely affect the exclusion from gross income for federal income tax purposes, or the exemption 

from any applicable State tax of the interest on the 2018 Installment Payments. 

The 2018 Installment Payments are eligible for designation as “qualified tax-exempt 

obligations” under Section 265(b)(3) of the Tax Code. 
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SECTION 6.06. Maintenance and Operation of the Enterprises.  The District will 

maintain and preserve the Enterprises in good repair and working order at all times and will operate 

the Enterprises in an efficient and economical manner and will pay all Sewer Enterprise Operation 

and Maintenance Costs as they become due and payable. 

SECTION 6.07. Payment of Claims.  The District will pay and discharge any and all 

lawful claims for labor, materials or supplies which, if unpaid, might become a lien on the 

Revenues or the funds or accounts created hereunder or on any funds in the hands of the District 

pledged to pay the Parity Obligations which might impair the security of the 2018 Installment 

Payments. 

SECTION 6.08. Competitive Facilities.  Except for any facilities of the Sewer 

Enterprise and the Water Enterprise as of the date hereof, the District will not, to the extent 

permitted by law, acquire, maintain or operate and will not, to the extent permitted by law and 

within the scope of its powers, permit any other public or private agency, authority, city, special 

district, or political subdivision or any person whomsoever to acquire, maintain or operate within 

the sphere of influence of the District any Sewer Enterprise and/or Water Enterprise competitive 

with the Sewer Enterprise and/or Water Enterprise, as applicable; provided, however, that the 

District may, with the written consent of the Bank first had and obtained, assign all or a portion of 

the Water Enterprise to another entity provided such entity assumes the obligations of the District 

hereunder. 
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SECTION 6.09. Insurance.  

(a) The District will procure and maintain insurance on the Enterprises with 

commercial insurers or through participation in a joint powers insurance authority, in such 

amounts, with such deductibles and against such risks (including accident to or destruction of 

the Enterprises) as are usually insurable in accordance with industry standards with respect to 

similar enterprises. 

In the event of any damage to or destruction of an Enterprise or the Enterprises caused by 

the perils covered by such insurance, the proceeds of such insurance shall be applied to the repair, 

reconstruction or replacement of the damaged or destroyed portion of such Enterprise or the 

Enterprises, as applicable.  The District shall cause such repair, reconstruction or replacement to 

begin promptly after such damage or destruction shall occur and to continue and to be properly 

completed as expeditiously as possible, and shall pay out of the proceeds of such insurance all 

costs and expenses in connection with such repair, reconstruction or replacement so that the same 

shall be completed and such Enterprise or the Enterprises, as applicable, shall be free and clear of 

all liens and claims.  If the proceeds received by reason of any such loss shall exceed the costs of 

such repair, reconstruction or replacement, the excess shall be applied to prepay the 2018 

Installment Payments and any other Parity Obligations, on a pro rata basis, in the manner provided 

in Section 7.01 hereof and in the instruments authorizing such Parity Obligations. 

Alternatively, if the proceeds of such insurance are sufficient to enable the District to retire 

all outstanding Parity Obligations, the District may elect not to repair, reconstruct or replace the 

damaged or destroyed portion of such Enterprise or the Enterprises, as applicable, and thereupon 

such proceeds shall be applied to the prepayment of such Parity Obligations and to the payment of 

all other amounts due hereunder, and as otherwise required by the documents pursuant to which 

other Parity Obligations were issued. 

(b) The District will procure and maintain commercial general liability insurance 

covering claims against the District for bodily injury or death, or damage to property, occasioned 

by reason of the ownership or operation of the Enterprises, such insurance to afford protection 

in such amounts and against such risks as are usually covered in connection with similar 

enterprises. 

(c) The District will procure and maintain workers' compensation insurance against 

liability for compensation under the Workers' Compensation Insurance and Safety Act of 

California, or any act hereafter enacted as an amendment or supplement or in lieu thereof; such 

insurance to cover all persons employed in connection with the Enterprises. 

(d) All policies of insurance required to be maintained herein shall provide that the 

Bank shall be given thirty (30) days' written notice of any intended cancellation thereof or 

reduction of coverage provided thereby. 

(e) In lieu of obtaining insurance coverage as required by this Section, such coverage 

may, with the prior written consent of the Bank, be maintained by the District in the form of self-

insurance.  The District shall certify to the Bank that (i) the District has segregated amounts in a 

special insurance reserve meeting the requirements of this Section; (ii) an Insurance Consultant 
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certifies annually, on or before January 1 of each year in which self-insurance is maintained, in 

writing to the Bank that the District's general insurance reserves are actuarially sound and are 

adequate to provide the necessary coverage; and (iii) such reserves are held in a separate trust 

fund by an 'independent' trustee.  Any statements of self-insurance shall be delivered to the Bank.  

The District shall pay or cause to be paid when due the premiums for all insurance policies 

required hereby. 

SECTION 6.10. Eminent Domain.  If all or any part of the Water Enterprise shall be 

taken by eminent domain proceedings, the resulting Net Proceeds thereof shall be applied as 

follows: 

(a) If (1) the District delivers to the Bank a Certificate of the District showing (i) the 

estimated loss of annual Net Revenues, if any, suffered or to be suffered by the District by reason 

of such eminent domain proceedings, (ii) a general description of the additions, betterments, 

extensions or improvements to the Water Enterprise proposed to be acquired by the District from 

any Net Proceeds, and (iii) an estimate of the additional annual Net Revenues to be derived from 

such additions, betterments, extensions or improvements, and (2) on the basis of such certificate, 

determines that the estimated additional annual Net Revenues will sufficiently offset the 

estimated loss of annual Net Revenues resulting from such eminent domain proceedings so that 

the ability of the District to meet its obligations hereunder will not be substantially impaired 

(which determination shall be final and conclusive); then the District shall promptly proceed 

with the acquisition of such additions, betterments, extensions or improvements substantially in 

accordance with such Certificate of the District and such Net Proceeds shall be applied for the 

payment of the costs of such acquisition, and any balance of such Net Proceeds not required by 

the District for such purpose shall be applied to prepay the 2018 Notes and any other Parity 

Obligations, on a pro rata basis, in the manner provided in Section 3.5 hereof and in the 

instruments authorizing such other Parity Obligations. 

(b) If the foregoing conditions are not met, then such Net Proceeds shall be applied 

to prepay the Principal Components of the Loan Payments and the principal amounts of any 

other Parity Obligations, on a pro rata basis, in the manner provided in Section 3.5 hereof and in 

the instruments authorizing such other Parity Obligations. 

SECTION 6.11. Additional Information.  The District agrees to furnish to the Bank, 

promptly, from time to time, such information regarding the operations, financial condition and 

property of the District and the Water Enterprise as the Bank may reasonably request. 

SECTION 6.12. Compliance with Law and Contracts.  The District will faithfully 

comply with, keep, observe, and perform all valid and lawful obligations or regulations now or 

hereafter imposed on its operation of the Enterprises by contract, or prescribed by any law of the 

United States of America or of the State of California, or by any officer, board, or commission 

having jurisdiction or control. 

SECTION 6.13. Punctual Payment.  The District will punctually pay the principal 

and interest to become due on the 2018 Installment Payments, in strict conformity with the terms 

hereof, and will faithfully observe and perform all the agreements, conditions, covenants and terms 
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contained herein required to be observed and performed by it, and will not rescind this Loan 

Agreement for any cause. 

SECTION 6.14. Protection of Security and Rights of the Bank.  The District will 

preserve and protect the security of the 2018 Installment Payments and the rights of the Bank and 

will warrant and defend the Bank's rights against all claims and demands of all persons.  From and 

after the Closing Date, the 2018 Installment Payments shall be incontestable by the District. 

SECTION 6.15. Parity Obligations. 

(a) So long as any Parity Obligation is outstanding, the District shall not issue or 

incur any obligations payable from Revenues or Net Revenues senior or superior to the payment 

of Debt Service on such Parity Obligation.  The District may at any time issue or incur Parity 

Obligations payable from Net Revenues on a parity with the 2018 Installment Payments in such 

principal amount as shall be determined by the District subject to the following specific 

conditions, which are hereby made conditions precedent to the issuance and delivery of such 

Parity Obligations: 

(1) No Event of Default shall have occurred and be continuing; 

(2) The Net Revenues (calculated without taking into account any amounts 

transferred into the Revenue Fund from the Rate Stabilization Funds pursuant to Section 

5.04 hereof), either (i) as shown in the audited financial statements of the District for the 

most recent Fiscal Year for which an audit is available, or (ii) as shown by the books of the 

District for any more recent twelve (12) month period selected by the District, as verified 

by an Authorized Representative of the District, plus in either case (at the option of the 

District) the Additional Revenues, shall be at least equal to one hundred twenty-five 

percent (125%) of the amount of Maximum Annual Debt Service on all outstanding Parity 

Obligations and the Parity Obligations to be issued calculated on a combined basis; and 

(3) Except with respect to the 2018 Installment Payments, and at the District's 

sole discretion, there may be established from the proceeds of such Parity Obligations a 

reserve fund for the security of such Parity Obligations, in an amount equal set forth in the 

applicable Parity Obligation Document. 

The provisions of subsection (2) of this Section 6.15(a) shall not apply to any Parity 

Obligations if, and to the extent that (i) all of the proceeds of such Parity Obligations (other than 

proceeds applied to pay costs of issuing such Parity Obligations and to make the reserve fund 

deposit required pursuant to subsection (3) of this Section) shall be deposited in an irrevocable 

escrow held in cash or invested in Federal Securities for the purpose of paying the principal of and 

interest and premium (if any) on such outstanding Parity Obligations, and (ii) at the time of the 

incurring of such Parity Obligations, the District certifies in writing that maximum annual debt 

service on such Parity Obligations will not exceed Maximum Annual Debt Service on the 

outstanding Parity Obligations being refunded, and (iii) the final maturity of such Parity 

Obligations is not later than the final maturity of the Parity Obligations being refunded. 

(b) In order to maintain the parity relationship of debt service payments on all Parity 

Obligations permitted hereunder, the District covenants that all payments in the nature of 
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principal and interest or reserve account replenishment with respect to any Parity Obligations, 

will be structured to occur semi-annually on April 1 and October 1, in each year as such payments 

are due with respect to the Debt Service payments, and reserve account replenishment with 

respect to any Parity Obligations will be structured to occur within one year, and to otherwise 

structure the terms of such Parity Obligations to ensure that they are in all respects payable on a 

parity with the Debt Service payments on all Parity Obligations, and not prior thereto. 

(c) The District may issue or incur Subordinate Debt; provided, however, that Net 

Revenues (calculated without taking into account any amounts transferred into the Revenue Fund 

from the Rate Stabilization Funds pursuant to Section 5.04 hereof), either (i) as shown in the 

audited financial statements of the District for the most recent Fiscal Year for which an audit is 

available, or (ii) as shown by the books of the District for any more recent twelve (12) month 

period selected by the District, as verified by an Authorized Representative of the District, plus 

in either case (at the option of the District) the Additional Revenues, shall be at least equal to 

one hundred ten percent (110%) of the amount of Maximum Annual Debt Service on all 

outstanding Parity Obligations and the maximum annual debt service on the Subordinate Debt 

to be issued. 

SECTION 6.16. Against Encumbrances.  The District hereby covenants and agrees 

that it shall not incur any obligations that are secured by a pledge and lien on the Net Revenues 

that is senior to the pledge and lien on the Net Revenues contained herein.  The District will not 

make any pledge of or place any lien on the Net Revenues except as provided herein.  The District 

may pledge Net Revenues to secure Parity Obligations issued in accordance with Section 6.15 

hereof.  The District may at any time, or from time to time, issue evidences of indebtedness for 

any lawful purpose that are payable from and secured by a pledge of and lien on Net Revenues 

that is subordinate in all respects to the pledge of and lien on the Net Revenues provided herein. 

SECTION 6.17. Further Assurances.  The District will adopt, make, execute and 

deliver any and all further resolutions, instruments, and assurances as may be reasonably necessary 

or proper to carry out the intention or to facilitate the performance hereof and for the better assuring 

and confirming unto the Bank of the rights and benefits provided to it herein. 

SECTION 6.18. Financial Reports.  Promptly upon receipt by the District and in no 

event later than one hundred eighty (180) days after the close of each Fiscal Year (unless otherwise 

agreed in writing by the Bank), the District will furnish, or cause to be furnished, to the Bank an 

audit report of an Independent Certified Public Accountant with respect to such Fiscal Year, of the 

District, including the Water Enterprise, for said Fiscal Year. 

At the same time as the District provides the audit to the Bank, the District shall also 

provide to the Bank a statement as to whether Net Revenues for such Fiscal Year were equal to at 

least 1.25 times the Debt Service for such Fiscal Year, calculated as provided in Section 6.03 

hereof and a certification that no Event of Default has occurred and is continuing hereunder.  In 

addition, the District shall deliver to the Bank, not later than thirty (30) days after its adoption 

(unless otherwise agreed in writing by the Bank), a copy of the District's adopted budget for the 

then current Fiscal Year.  The District shall also deliver to the Bank a copy of any update to the 

District's budget adopted for a Fiscal Year with thirty (30) days of the adoption of such updated 

budget. [The District shall also provide the Bank with internally-prepared quarterly updates within 
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45 days of the end of each fiscal quarter. SUBJECT TO APPROVAL BY THE DISTRICT.] 

SECTION 6.19. Observance of Laws and Regulations.  The District will well and 

truly keep, observe and perform or cause to be kept, observed and performed all valid and lawful 

obligations or regulations now or hereafter imposed on it by contract, or prescribed by any law of 

the United States, or of the State, or by any officer, board or commission having jurisdiction or 

control, as a condition of the continued enjoyment of any and every right, privilege or franchise 

now owned or hereafter acquired and enjoyed by the District, including the District's right to exist 

and carry on business as a California special district, to the end that such rights, privileges and 

franchises shall be maintained and preserved, and shall not become abandoned, forfeited or in any 

manner impaired. 

SECTION 6.20. Budget.  The District hereby covenants to take such action as may 

be necessary to include all 2018 Installment Payments and all other amounts due hereunder in its 

annual budget and to make the necessary annual appropriations for all such 2018 Installment 

Payments and all other amount due hereunder. 

SECTION 6.21. Notices.  The District shall provide to the Bank: 

(a) Immediate notice by telephone, promptly confirmed in writing, of any event, 

action or failure to take any action which constitutes an Event of Default under this Loan 

Agreement, together with a detailed statement by an Authorized Representative of the steps 

being taken by the District to cure the effect of such Event of Default. 

(b) Prompt written notice (i) of any action, suit or proceeding or any investigation, 

inquiry or similar proceeding by or before any court or other governmental authority, domestic 

or foreign, against the District or either Enterprise or the Revenues which involve claims equal 

to or in excess of $250,000 or that seeks injunctive relief, or (ii) of any loss or destruction of or 

damage to any portion of either Enterprise in excess of $250,000. 

(c) Prompt written notice of any Material Litigation, Material Adverse Effect or any 

investigation, inquiry or similar proceeding by any Governmental Authority with respect to any 

matter that relates to or could materially impact Revenues. 

(d) Promptly upon notice thereof, any termination or cancellation of any insurance 

policy which the District is required to maintain, or any uninsured or partially uninsured loss 

through liability or property damage, or through fire, theft or any other cause affecting the 

District property in excess of an aggregate of $250,000. 

(e) With reasonable promptness, such other information respecting the District, 

Enterprise, and the operations, affairs and financial condition of the District as the Bank may 

from time to time reasonably request. 
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PREPAYMENT OF 2018 INSTALLMENT PAYMENTS 

SECTION 7.01. Prepayment.   

(a) Optional Prepayment.  The District may prepay all or any part of the principal 

portion of the 2018 Installment Payments due before October 1, 2021, (in integral multiples of 

$5,000) in inverse order of principal payments due, from any available funds at a prepayment 

price equal to the 101% of principal portion of the 2018 Installment Payments to be prepaid, 

together with the interest portion of such 2018 Installment Payments to the prepayment date. 

The District may prepay all or any part of the principal portion of the 2018 Installment 

Payments due on or after October 1, 2021, on any Interest Payment Date (in integral multiples of 

$5,000) in inverse order of principal payments due on and after October 1, 2021, from any 

available funds at a prepayment price equal to the principal portion of the 2018 Installment 

Payments to be prepaid, together with the interest portion of such 2018 Installment Payments to 

the prepayment date. 

Notwithstanding any such prepayment, the District shall not be relieved of its obligations 

hereunder, including its obligations under Article IV, until the Purchase Price shall have been fully 

paid (or provision for payment thereof shall have been provided to the written satisfaction of the 

Corporation). 

(b) Mandatory Sinking Fund Prepayment.  The Purchase Price of the Project is 

subject to mandatory sinking fund prepayment on each Installment Payment Date as set forth in 

Exhibit B hereto. 

SECTION 7.02. Method of Prepayment.  Before making any prepayment pursuant to 

Section 7.01, the District shall, within five (5) days following the event permitting the exercise of 

such right to prepay or creating such obligation to prepay, give written notice to the Corporation 

and the Bank describing such event and specifying the date on which the prepayment will be paid, 

which date shall be not less than thirty (30) nor more than forty-five (45) days from the date such 

notice is given. 

 

 

EVENTS OF DEFAULT AND REMEDIES OF THE CORPORATION 

SECTION 8.01. Events of Default and Acceleration of Maturities.  The following 

shall constitute Events of Default hereunder: 

(a) if default shall be made in the due and punctual payment of any 2018 Installment 

Payment or any Contract or Bond when and as the same shall become due and payable; 

(b) if default shall be made by the District in the performance of any of the 

agreements or covenants required herein to be performed by it, and such default shall have 
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continued for a period of sixty (60) days after the District shall have been given notice in writing 

of such default by the Corporation; or 

(c) if the District shall file a petition or answer seeking arrangement or reorganization 

under the federal bankruptcy laws or any other applicable law of the United States of America 

or any state therein, or if a court of competent jurisdiction shall approve a petition filed with or 

without the consent of the District seeking arrangement or reorganization under the federal 

bankruptcy laws or any other applicable law of the United States of America or any state therein, 

or if under the provisions of any other law for the relief or aid of debtors any court of competent 

jurisdiction shall assume custody or control of the District or of the whole or any substantial part 

of its property; 

then and in each and every such case during the continuance of such Event of Default 

specified in clause (c) above, the Corporation shall, and for any other such Event of Default the 

Corporation may, by notice in writing to the District, declare the entire principal amount of the 

unpaid 2018 Installment Payments and the accrued interest thereon to be due and payable 

immediately, and upon any such declaration the same shall become immediately due and payable, 

anything contained herein to the contrary notwithstanding.  This subsection however, is subject to 

the condition that if at any time after the entire principal amount of the unpaid 2018 Installment 

Payments and the accrued interest thereon shall have been so declared due and payable and before 

any judgment or decree for the payment of the moneys due shall have been obtained or entered the 

District shall deposit with the Corporation a sum sufficient to pay the unpaid principal amount of 

the 2018 Installment Payments or the unpaid payment of any other Parity Obligation referred to in 

clause (a) above due prior to such declaration and the accrued interest thereon, with interest on 

such overdue installments, at the rate or rates applicable to the remaining unpaid principal balance 

of the 2018 Installment Payments or such Parity Obligations if paid in accordance with their terms, 

and the reasonable expenses of the Corporation, and any and all other defaults known to the 

Corporation (other than in the payment of the entire principal amount of the unpaid 2018 

Installment Payments and the accrued interest thereon due and payable solely by reason of such 

declaration) shall have been made good or cured to the satisfaction of the Corporation or provision 

deemed by the Corporation to be adequate shall have been made therefor, then and in every such 

case the Corporation, by written notice to the District, may rescind and annul such declaration and 

its consequences; but no such rescission and annulment shall extend to or shall affect any 

subsequent default or shall impair or exhaust any right or power consequent thereon. 

The District or the Corporation shall immediately notify the Bank of an Event of Default. 

SECTION 8.02. Action on Default or Termination.  Upon the occurrence of an Event 

of Default (as that term is defined in this Installment Purchase Agreement), the Default Rate shall 

apply and in each and every such case during the continuance of such Event of Default anything 

in this Installment Purchase Agreement to the contrary notwithstanding, upon the occurrence and 

continuance of an Event of Default, the Bank shall be entitled, upon notice in writing to the 

Corporation, to control and direct the enforcement of all rights and remedies granted to the 

Corporation under this Installment Purchase Agreement, including, without limitation, 

acceleration of the unpaid 2018 Installment Payments as described in this Installment Purchase 

Agreement and the right to annul any declaration of acceleration. 
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SECTION 8.03. Application of Funds Upon Acceleration.  Upon the date of the 

declaration of acceleration as provided in Section 8.01, all Revenues thereafter received shall be 

applied in the following order: 

First, to the payment, without preference or priority, and in the event of any insufficiency 

of such moneys ratably without any discrimination or preference, of the fees, costs and expenses 

of the Corporation or the Bank, if any, and any other holder of Parity Obligations in carrying out 

the provisions of this article, including reasonable compensation to its accountants and counsel; 

Second, to the payment of the Operation and Maintenance Costs; and 

Third, to the payment pro rata of the entire principal amount of the 2018 Installment 

Payments and the unpaid principal amount of all Parity Obligations and the accrued interest 

thereon, with interest on the overdue installments at the rate or rates of interest applicable to the 

2018 Installment Payments and such Parity Obligations if paid in accordance with their respective 

terms. 

SECTION 8.04. Other Remedies of the Corporation.  The Corporation shall have the 

right: 

(a) by mandamus or other action or proceeding or suit at law or in equity to enforce 

its rights against the District or any director, officer or employee thereof, and to compel the 

District or any such director, officer or employee to perform and carry out its or his duties under 

the Law and the agreements and covenants required to be performed by it or him contained 

herein; 

(b) by suit in equity to enjoin any acts or things which are unlawful or violate the 

rights of the Corporation; or 

(c) by suit in equity upon the happening of an Event of Default to require the District 

and its directors, officers and employees to account as the trustee of an express trust. 

SECTION 8.05. Non-Waiver.  Nothing in this article or in any other provision hereof 

shall affect or impair the obligation of the District, which is absolute and unconditional, to pay the 

2018 Installment Payments to the Corporation at the respective due dates or upon prepayment from 

the Net Revenues, the Revenue Fund and the other funds herein pledged for such payment, or shall 

affect or impair the right of the Corporation, which is also absolute and unconditional, to institute 

suit to enforce such payment by virtue of the contract embodied herein. 

A waiver of any default or breach of duty or contract by the Corporation shall not affect 

any subsequent default or breach of duty or contract or impair any rights or remedies on any such 

subsequent default or breach of duty or contract.  No delay or omission by the Corporation to 

exercise any right or remedy accruing upon any default or breach of duty or contract shall impair 

any such right or remedy or shall be construed to be a waiver of any such default or breach of duty 

or contract or an acquiescence therein, and every right or remedy conferred upon the Corporation 

by the Law or by this article may be enforced and exercised from time to time and as often as shall 

be deemed expedient by the Corporation. 
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If any action, proceeding or suit to enforce any right or exercise any remedy is abandoned 

or determined adversely to the Corporation, the District and the Corporation shall be restored to 

their former positions, rights and remedies as if such action, proceeding or suit had not been 

brought or taken. 

SECTION 8.06. Remedies Not Exclusive.  No remedy herein conferred upon or 

reserved to the Corporation is intended to be exclusive of any other remedy, and each such remedy 

shall be cumulative and shall be in addition to every other remedy given hereunder now or hereafter 

existing in law or in equity or by statute or otherwise and may be exercised without exhausting 

and without regard to any other remedy conferred by the Law or any other law. 

 

 

DISCHARGE OF OBLIGATIONS 

SECTION 9.01. Discharge of Obligations.  When 

(a) all or any portion of the 2018 Installment Payments shall have become due and 

payable in accordance herewith or a written notice of the District to prepay all or any portion of 

the 2018 Installment Payments shall have been filed with the Corporation and the Bank; and 

(b) there shall have been deposited with a trustee at or prior to the 2018 Installment 

Payment Dates or date (or dates) specified for prepayment, in trust for the benefit of the 

Corporation or the Bank and irrevocably appropriated and set aside to the payment of all or any 

portion of the 2018 Installment Payments, sufficient moneys and Federal Securities, the principal 

of and interest on which when due will provide money sufficient to pay all principal, prepayment 

premium, if any, and interest of such 2018 Installment Payments to their respective 2018 

Installment Payment Dates or prepayment date or dates as the case may be; and 

(c) if an opinion of bond counsel acceptable to the Corporation is filed with the 

Corporation to the effect that the actions authorized by and taken pursuant to this Article IX shall 

not adversely affect the tax exempt status of the interest portion of the 2018 Installment 

Payments, the rights, title and interest of the Corporation herein and the obligations of the District 

hereunder shall, with respect to all or such portion of the 2018 Installment Payments as have 

been so provided for, thereupon cease, terminate, become void and be completely discharged 

and satisfied (except for the right of a trustee and the obligation of the District to have such 

moneys and such Federal Securities applied to the payment of such 2018 Installment Payments).  

In such event, upon request of the District a trustee shall cause an accounting for such period or 

periods as may be requested by the District to be prepared and filed with the District and shall 

execute and deliver to the District all such instruments as may be necessary or desirable to 

evidence such total or partial discharge and satisfaction, as the case may be, and, in the event of 

a total discharge and satisfaction, the trustee shall pay over to the District, after payment of all 

amounts due the trustee pursuant to any trust agreement, as an overpayment of 2018 Installment 

Payments, all such moneys or such Federal Securities held by it pursuant hereto other than such 

moneys and such Federal Securities, as are required for the payment or prepayment of the 2018 

Installment Payments, which moneys and Federal Securities shall continue to be held by the 
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trustee in trust for the payment of the 2018 Installment Payments and shall be applied by the 

trustee to the payment of the 2018 Installment Payments of the District. 

 

 

MISCELLANEOUS 

SECTION 10.01. Liability of District Limited to Net Revenues.  Notwithstanding 

anything contained herein, the District shall not be required to advance any moneys derived from 

any source of income other than the Net Revenues, the Revenue Fund and the other funds provided 

herein for the payment of the 2018 Installment Payments or for the performance of any agreements 

or covenants required to be performed by it contained herein.  The District may, however, advance 

moneys for any such purpose so long as such moneys are derived from a source legally available 

for such purpose and may be legally used by the District for such purpose. 

The obligation of the District to make the 2018 Installment Payments is a special obligation 

of the District payable solely from such Net Revenues, Revenue Fund and other funds, and does 

not constitute a debt of the District or of the State of California or of any political subdivision 

thereof within the meaning of any constitutional or statutory debt limitation or restriction. 

SECTION 10.02. Benefits of Installment Purchase Agreement Limited to Parties.  

Nothing contained herein, expressed or implied, is intended to give to any person other than the 

District, the Corporation or the Bank any right, remedy or claim under or pursuant hereto, and any 

agreement or covenant required herein to be performed by or on behalf of the District or the 

Corporation shall be for the sole and exclusive benefit of the other party. 

SECTION 10.03. Successor and Bank is Deemed Included in all References to 

Predecessor.  Whenever the District, the Corporation or the Bank is named or referred to herein, 

such reference shall be deemed to include the successor or assignee to the powers, duties and 

functions that are presently vested in the District, the Corporation or the Bank and all agreements 

and covenants required hereby to be performed by or on behalf of the District, the Corporation or 

the Bank shall bind and inure to the benefit of the respective successors and assigns thereof whether 

so expressed or not. 

SECTION 10.04. Waiver of Personal Liability.  No director, officer or employee of 

the District shall be individually or personally liable for the payment of the 2018 Installment 

Payments, but nothing contained herein shall relieve any director, officer or employee of the 

District from the performance of any official duty provided by any applicable provisions of law or 

hereby. 

SECTION 10.05. Article and Section Headings, Gender and References.  The 

headings or titles of the several articles and sections hereof and the table of contents appended 

hereto shall be solely for convenience of reference and shall not affect the meaning, construction 

or effect hereof, and words of any gender shall be deemed and construed to include all genders.  

All references herein to “Articles,” “Sections” and other subdivisions or clauses are to the 

corresponding articles, sections subdivisions or clauses hereof; and the words “hereby, “herein,” 
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“hereof,” “hereto,” “herewith” and other words of similar import refer to this Installment Purchase 

Agreement as a whole and not to any particular article, section, subdivision or clause hereof. 

SECTION 10.06. Partial Invalidity.  If any one or more of the agreements or covenants 

or portions thereof required hereby to be performed by or on the part of the District or the 

Corporation shall be contrary to law, then such agreement or agreements, such covenant or 

covenants or such portions thereof shall be null and void and shall be deemed separable from the 

remaining agreements and covenants or portions thereof and shall in no way affect the validity 

hereof.  The District and the Corporation hereby declare that they would have executed this 

Installment Purchase Agreement, and each and every other article, section, paragraph, subdivision, 

sentence, clause and phrase hereof irrespective of the fact that any one or more articles, sections, 

paragraphs, subdivisions, sentences, clauses or phrases hereof or the application thereof to any 

person or circumstance may be held to be unconstitutional, unenforceable or invalid. 

SECTION 10.07. Assignment.  This Installment Purchase Agreement and any rights 

hereunder may be assigned by the Corporation or the Bank, as a whole or in part, without the 

necessity of obtaining the prior consent of the District. 

SECTION 10.08. Net Contract.  This Installment Purchase Agreement shall be 

deemed and construed to be a net contract, and the District shall pay absolutely net during the term 

hereof the 2018 Installment Payments and all other payments required hereunder, free of any 

deductions and without abatement, diminution or set-off whatsoever. 

SECTION 10.09. California Law.  THIS INSTALLMENT PURCHASE 

AGREEMENT SHALL BE CONSTRUED AND GOVERNED IN ACCORDANCE WITH THE 

LAWS OF THE STATE OF CALIFORNIA. 

SECTION 10.10. Notices.  All written notices to be given hereunder shall be given by 

mail to the party entitled thereto at its address set forth below, or at such other address as such 

party may provide to the other party in writing from time to time, namely: 

If to the District: Borrego Water District  

806 Palm Canyon Drive  

Borrego Springs, California 92004  

Attention: General Manager 

If to the Corporation: Borrego Water District Public Facilities Corporation  

806 Palm Canyon Drive  

Borrego Springs, California 92004  

Attention: President 

If to the Bank: Pacific Western Bank 

9701 Wilshire Blvd., Suite 700  

Beverly Hills, CA 90212 

Attention: Christopher Baron, Managing Director 

SECTION 10.11. Effective Date.  This Installment Purchase Agreement shall become 

effective upon its execution and delivery, and shall terminate when the Purchase Price shall have 
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been fully paid (or provision for the payment thereof shall have been made to the written 

satisfaction of the Corporation). 

SECTION 10.12. Execution in Counterparts.  This Installment Purchase Agreement 

may be executed in several counterparts, each of which shall be deemed an original, and all of 

which shall constitute but one and the same instrument. 

SECTION 10.13. Indemnification of Corporation, the Bank.  The District hereby 

agrees to indemnify and hold harmless the Corporation and the Bank if and to the extent permitted 

by law, from and against all claims, advances, damages and losses, including legal fees and 

expenses, arising out of or in connection with the acceptance or the performance of its duties 

hereunder and under the Assignment Agreement; provided that no indemnification will be made 

for willful misconduct or gross negligence hereunder or under the Assignment Agreement by the 

Corporation. 

SECTION 10.14. Amendments Permitted.   

(a) This Installment Purchase Agreement and the rights and obligations of the 

Corporation, the District and the Bank may be modified or amended at any time by an 

amendment hereto which shall become binding when the written consent of the Bank, shall have 

been filed with the Corporation and the District.   

(b) This Installment Purchase Agreement and the rights and obligations of the 

Corporation, the District and the Bank may also be modified or amended at any time by an 

amendment hereto which shall become binding upon adoption, without the consent of the Bank, 

but only to the extent permitted by law and only for any one or more of the following purposes- 

(1) to add to the covenants and agreements of the Corporation or the District 

contained in this Installment Purchase Agreement other covenants and agreements 

thereafter to be observed or to surrender any right or power herein reserved to or conferred 

upon the Corporation or the District, and which shall not adversely affect the interests of 

the Bank; 

(2) to cure, correct or supplement any ambiguous or defective provision 

contained in this Installment Purchase Agreement or in regard to questions arising under 

this Installment Purchase Agreement, as the Corporation or the District may deem 

necessary or desirable and which shall not adversely affect the interests of the Bank; and 

(3) to make such other amendments or modifications as may be in the best 

interests of the Bank. 

SECTION 10.15. Third Party Beneficiary.  The Bank is made a party beneficiary 

hereunder with all rights of a third party beneficiary. 

SECTION 10.16. Judicial Reference.  The Corporation and the District hereby agree: 

(i) each proceeding or hearing based upon or arising out of, directly or indirectly, this Installment 

Purchase Agreement or any document related thereto, any dealings between the District and the 

Corporation related to the subject matter of this Installment Purchase Agreement or any related 

127



 

37 
61170.00002\30931680.7  

transactions, and/or the relationship that is being established between the District and the 

Corporation (hereinafter, a "Claim") shall be determined by a consensual general judicial reference 

(the "Reference") pursuant to the provisions of California Code of Civil Procedure Section 638 et 

seq., as such statutes may be amended or modified from time to time; (ii) upon a written request, 

or upon an appropriate motion by either the Corporation or the District, as applicable, any pending 

action relating to any Claim and every Claim shall be heard by a single Referee (as defined below) 

who shall then try all issues (including any and all questions of law and questions of fact relating 

thereto), and issue findings of fact and conclusions of law and report a statement of decision. The 

Referee's statement of decision will constitute the conclusive determination of the Claim. The 

Corporation and the District agree that the Referee shall have the power to issue all legal and 

equitable relief appropriate under the circumstances before the Referee; (iii) the Corporation and 

the District shall promptly and diligently cooperate with one another, as applicable, and the 

Referee, and shall perform such acts as may be necessary to obtain prompt and expeditious 

resolution of all Claims in accordance with the terms of this Section 10.16; (iv) either the 

Corporation or the District, as applicable, may file the Referee's findings, conclusions and 

statement with the clerk or judge of any appropriate court, file a motion to confirm the Referee's 

report and have judgment entered thereon (if the report is deemed incomplete by such court, the 

Referee may be required to complete the report and resubmit it); (v) the Corporation and the 

District, as applicable, will each have such rights to assert such objections as are set forth in 

California Code of Civil Procedure Section 638 et seq.; and (vi) all proceedings shall be closed to 

the public and confidential, and all records relating to the Reference shall be permanently sealed 

when the order thereon becomes final. 

(a) Selection of Referee; Powers.  The parties to the Reference proceeding shall 

select a single neutral referee (the "Referee"), who shall be a retired judge or justice of the courts 

of the State, or a federal court judge, in each case, with at least ten (10) years of judicial 

experience in civil matters. The Referee shall be appointed in accordance with California Code 

of Civil Procedure Section 638 (or pursuant to comparable provisions of federal law if the dispute 

falls within the exclusive jurisdiction of the federal courts). If within ten (10) days after the 

request or motion for the Reference, the parties to the Reference proceeding cannot agree upon 

a Referee, then any party to such proceeding may request or move that the Referee be appointed 

by the Presiding Judge of the Los Angeles County Superior Court. The Referee shall determine 

all issues relating to the applicability, interpretation, legality and enforceability of this Section 

10.16. 

(b) Provisional Remedies and Self Help.  No provision of this Section 10.16 shall 

limit the right of either the Corporation or the District, as the case may be, to (i) exercise such 

self-help remedies as might otherwise be available under applicable law, or (ii) obtain or oppose 

provisional or ancillary remedies, including without limitation injunctive relief, writs of 

possession, the appointment of a receiver, and/or additional or supplementary remedies from a 

court of competent jurisdiction before, after, or during the pendency of any Reference. The 

exercise of, or opposition to, any such remedy does not waive the right of the Corporation or the 

District to the Reference pursuant to this Section 10.16(b). 

(c) Costs and Fees.  Promptly following the selection of the Referee, the parties to 

such Reference proceeding shall each advance equal portions of the estimated fees and costs of 

the Referee. In the statement of decision issued by the Referee, the Referee shall award costs, 
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including reasonable attorneys' fees, to the prevailing party, if any, and may order the Referee's 

fees to be paid or shared by the parties to such Reference proceeding in such manner as the 

Referee deems just. 

[Signature Page Follows] 
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IN WITNESS WHEREOF, the parties hereto have executed and attested this Installment 

Purchase Agreement (2018 Capital Improvement Project) by their officers thereunto duly 

authorized as of the day and year first written above. 

BORREGO WATER DISTRICT 

   

President 

   

Secretary 

BORREGO WATER DISTRICT PUBLIC 

FACILITIES CORPORATION 

   

President 

   

Secretary 
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EXHIBIT A 

DESCRIPTION OF THE PROJECT 

The Project comprises the following described improvements to the District’s Water 

Enterprise and Sewer Enterprise.  The estimated value of each component of the Project is listed 

opposite its name. 

 

WATER ENTERPRISE COMPONENTS VALUE 

  

 $ 

  

  

 

SEWER ENTERPRISE COMPONENTS VALUE 

  

 $ 
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EXHIBIT B 

PURCHASE PRICE 

1. The Purchase Price shall be subject to mandatory sinking fund prepayment in the 

following 2018 Installment Payments. 

2. The 2018 Installment Payments are payable in the amounts and on the 2018 

Installment Payment Dates as follows: 

2018 

Installment 

Payment Date 

2018  

Principal Payment 

 

2018 Interest 

Payments 

 

Total 

Installment 

Payments 

[October/April 1, 201[8/9] ,000  $ 

April 1, 2019    

October 1, 2019 ,000   

April 1, 2020    

October 1, 2020 ,000   

April 1, 2021    

October 1, 2021 ,000   

April 1, 2022    

October 1, 2022 ,000   

April 1, 2023    

October 1, 2023 ,000   

April 1, 2024    

October 1, 2024 ,000   

April 1, 2025    

October 1, 2025 ,000   

April 1, 2026    

October 1, 2026 ,000   

April 1, 2027    

October 1, 2027 ,000   

April 1, 2028    

October 1, 2028 ,000   

April 1, 2029    

October 1, 2029 ,000   

April 1, 2030    

October 1, 2030 ,000   

April 1, 2031    

October 1, 2031 ,000   

April 1, 2032    

October 1,2032 ,000   

April 1, 2033    

October 1, 2033 ,000   

Total    
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This is an estimated amortization schedule. Actual amounts may vary if payments are made on 

different days and in different amounts. 

Upon the occurrence of an Event of Default, the Default Rate shall apply. Upon the occurrence of 

an Event of Taxability, the Taxable Rate shall apply. 
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______________________________________________________________________________ 

ASSIGNMENT AGREEMENT 

by and among 

BORREGO WATER DISTRICT PUBLIC FACILITIES CORPORATION, 

BORREGO WATER DISTRICT 

and 

PACIFIC WESTERN BANK 

Dated as of July 1, 2018 

 

 

 

 

______________________________________________________________________________ 
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ASSIGNMENT AGREEMENT 

This Assignment Agreement is made and entered into as of July 1, 2018 by and among 

BORREGO WATER DISTRICT PUBLIC FACILITIES CORPORATION, a nonprofit public 

benefit corporation duly organized and existing under the laws of the State of California (the 

“Corporation”), BORREGO WATER DISTRICT, a water district duly organized and validly 

existing under the laws of the State of California (the “District”) and PACIFIC WESTERN 

BANK, a California state-chartered bank (including its successors and assigns, the “Assignee”); 

NOW, THEREFORE, IN CONSIDERATION OF THE MUTUAL AGREEMENTS 

AND COVENANTS CONTAINED HEREIN AND FOR OTHER VALUABLE 

CONSIDERATION, THE PARTIES HERETO DO HEREBY AGREE AS FOLLOWS: 

SECTION 1. Assignment. 

The Corporation, for good and valuable consideration in hand received, does hereby sell, 

assign and transfer to the Assignee, without recourse, all of its rights, title, and interest in the 

Installment Purchase Agreement (2018 Capital Improvement Project), dated as of July 1, 2018, 

by and between the District and the Corporation, (the “Installment Purchase Agreement”) 

including the right to receive all 2018 Installment Payments from the District under the 

Installment Purchase Agreement, together with any and all of the other rights of the Corporation 

under the Installment Purchase Agreement as may be necessary to enforce payment of such 2018 

Installment Payments when due or otherwise to protect the interests of the Assignee. 

SECTION 2. Acceptance. 

The Assignee hereby accepts the foregoing assignment for the purpose of securing the 

right assigned to it to receive all such 2018 Installment Payments from the District under the 

Installment Purchase Agreement and the other rights assigned to it, subject to the terms and 

provisions of the Installment Purchase Agreement. 

SECTION 3.  Release and Indemnification.   

The District shall, to the extent permitted by law, indemnify and save the Assignee, and 

its respective officers, agents, directors and employees, harmless from and against all claims, 

losses, liabilities, costs, expenses and damages, including legal fees and expenses, arising out of 

(a) the use, maintenance, condition or management or operation of, or from any work or thing 

done on, the Project, the Water System or the Sewer System by the District, including injury or 

damages to any persons or property arising therefrom, (b) any breach or default on the part of the 

District in the performance of any of its obligations under the Installment Purchase Agreement, 

or (c) any act of negligence of the District or of any of its agents, contractors, servants, 

employees or licensees with respect to the Project, the Water System or the Sewer System. No 

indemnification is made under this Section for willful misconduct or gross negligence by the 

Assignee or its officers, agents, directors or employees.  The provisions of this Section shall 

continue in full force and effect, notwithstanding the termination of the Term of the Installment 

Purchase Agreement for any reason. 
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SECTION 4.  Closing Conditions. 

(a) The Assignee hereby enters into this Agreement in reliance upon its own due 

diligence and the representations and warranties of the District contained herein and the 

representations and warranties to be contained in the documents and instruments to be delivered 

on the Closing Date and upon the performance by the District and the Corporation of their 

respective obligations both on and as of the date hereof and as of the Closing Date.  Accordingly, 

the obligations of the Assignee under this Assignment Agreement to purchase, to accept the 

assignment of and to pay for the 2018 Installment Payments shall be subject to the accuracy in 

all material respects of the representations and warranties of the District contained herein as of 

the date hereof and as of the Closing Date, to the accuracy in all material respects of the 

statements of the officers and other officials of the District and the Corporation made in any 

certificate or document furnished pursuant to the provisions hereof, to the performance by the 

District and the Corporation of their respective obligations to be performed hereunder, at or prior 

to the Closing Date, and also shall be subject to the following additional conditions: 

(i) At the Closing Date, the Installment Purchase Agreement shall have been 

duly authorized, executed and delivered by the respective parties thereto, all in substantially the 

forms heretofore submitted to the Assignee, with only such changes as shall have been agreed to 

in writing by the Assignee, and shall be in full force and effect, and the Resolution shall be in 

full force and effect; 

(ii) On the Closing Date, all necessary action of the District relating to the 

execution and delivery of the Installment Purchase Agreement will have been taken and will be 

in full force and effect and will not have been amended, modified or supplemented; and 

(iii) At or prior to the Closing Date, the Assignee shall have received the 

following documents, in each case satisfactory in form and substance to the Assignee: 

(A) Bond Opinion.  The unqualified approving opinion of Best Best & 

Krieger LLP, bond counsel for the District (“Bond Counsel”), dated the Closing Date, addressed 

to the District, as to the validity and enforceability of the Installment Purchase Agreement and 

the tax-exempt status of the 2018 Installment Payments; 

(B) Reliance Letter.  A reliance letter from Bond Counsel permitting 

the Assignee to rely upon the approving opinion referred to in subparagraph (A), above; 

(C) Supplemental Opinion.  A supplemental opinion of Bond Counsel, 

dated the Closing Date and addressed to the Assignee, to the effect that: 

(1) the 2018 Installment Payments are exempt from 

registration under the Securities Act of 1933, as amended, and the Installment Purchase 

Agreement is exempt from qualification pursuant to the Trust Indenture Act of 1939, as 

amended; and  

(2) assuming due authorization, execution and delivery by the 

Assignee, this Assignment Agreement has been duly authorized, executed and delivered by the 

District and constitutes a legal, valid and binding agreement of the District, except as the 
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enforcement thereof may be limited by bankruptcy, insolvency, reorganization, arrangement, 

moratorium and other laws affecting the enforcement of creditors’ rights generally and by the 

application of equitable principles (regardless of whether such enforceability is considered in 

equity or at law), to the exercise of judicial discretion in appropriate cases, and to the limitations 

on legal remedies against school districts in the State of California and except that no opinion is 

expressed with respect to any indemnification or contribution provisions contained in this 

Assignment Agreement; 

(D) Certificate of the District.  A certificate signed by a duly 

authorized official of the District to the effect that (A) this Assignment Agreement and the 

Installment Purchase Agreement have been duly executed and delivered, (B) the representations, 

warranties and covenants of the District herein and therein are true and correct in all material 

respects as of the Closing Date, and (C) the District has complied with all the terms of the 

Installment Purchase Agreement to be complied with by the District prior to or concurrently with 

the Closing Date and such documents are in full force and effect; 

(E) Resolutions.   

(1) A certificate of the Secretary of the Board of Directors of 

the District or his or her designee, together with a fully executed copy of the Resolution No. 

[________] of the Board of Directors of the District, to the effect that such copy is a true and 

correct copy of such Resolution; 

(2) A certificate of the Secretary of the Board of Directors of 

the Corporation or his or her designee, together with a fully executed copy of the Resolution No. 

[________] of the Board of Directors of the Corporation, to the effect that such copy is a true 

and correct copy of such Resolution; 

(F) Assignment.  An executed copy of this Assignment Agreement; 

and 

(G) Additional Documents.  Such additional legal opinions, 

certificates, proceedings, instruments and other documents as Bond Counsel or the Assignee may 

reasonably request to evidence the truth and accuracy, as of the Closing Date, of the 

representations contained herein and the due performance or satisfaction by the District at or 

prior to such time of all agreements then to be performed and all conditions then to be satisfied. 

(b) At or prior to the Closing Date, the District shall have received a letter from 

Assignee in the form attached as Attachment “A” hereto duly executed by an officer of Assignee 

who is duly authorized to execute such letter on behalf of Assignee. 

SECTION 5.  Expenses.  

The fees and disbursements of Bond Counsel, the fees and disbursements of the 

municipal advisor to the District, the cost of preparing the documents, fees of the counsel to the 

Assignee and other miscellaneous expenses of the District incurred in connection with the 

offering and delivery of the Bonds shall all be the obligation of the District.  The Assignee shall 
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have no responsibility for any expenses associated with the issuance of the Bonds, including, but 

not limited to, the expenses identified above as the obligation of the District. 

SECTION 6.  Assignment to Assignee; Effect; Restrictions on Assignments.   

The District understands and agrees that, upon the execution and delivery of this 

Assignment Agreement (which is occurring simultaneously with the execution and delivery 

hereof), all right, title and interest of the Corporation in and to this Installment Purchase 

Agreement will be sold, assigned and transferred to the Assignee (all such rights assigned 

pursuant to the Assignment Agreement, the “Assigned Rights”).  The District hereby consents to 

such sale, assignment and transfer.  The Corporation hereby directs the District, and the District 

hereby agrees, to pay the Assignee all payments payable by the District under the Installment 

Purchase Agreement.  Whenever in the Installment Purchase Agreement any reference is made to 

the Corporation and such reference concerns any Assigned Rights, such reference shall be 

deemed to refer to the Assignee.   

The Assigned Rights, and all proceeds therefrom, may be further participated, assigned 

and reassigned in whole or in part to one or more assignees or subassignees by the Assignee 

(including, but not limited to, in connection with the creation of fractional interests with 

institutional investors so long as such assignment complies with applicable State law), without 

the necessity of obtaining the consent of the District; provided, that any such participation, 

assignment, transfer or conveyance (i) shall be made only to investors each of whom the 

transferor Assignee reasonably believes is a “qualified institutional buyer” as defined in Rule 

144A(a)(1) promulgated under the Securities Act of 1933, as amended (the “Securities Act”) or 

an “accredited investor” as defined in Section 501(a)(1), (2), (3) or (7) of Regulation D 

promulgated under the Securities Act of 1933, as amended, and in either case is purchasing the 

Assigned Rights (or any interest therein) for its own account with no present intention to resell or 

distribute the Assigned Rights (or interest therein), subject to each investor’s right at any time to 

dispose of the Assigned Rights or any interest therein as it determines to be in its best interests, 

(ii) shall not result in more than 35 owners of the Assigned Rights or the creation of any interest 

in the Assigned Rights in an aggregate principal component that is less than $100,000 (or the 

then aggregate unpaid principal component of 2018 Installment Payments) and (iii) shall not 

require the District to make 2018 Installment Payments, send notices or otherwise deal with 

respect to matters arising under the Installment Purchase Agreement with or to more than one 

trustee, owner, servicer or other fiduciary or agent or entity (herein referred to as the “Servicer”) 

and any trust agreement, participation agreement or custodial agreement under which multiple 

ownership interests in the Assigned Rights are created shall provide the method by which the 

owners of such interests shall establish the rights and duties of a single Servicer to act on their 

behalf with respect to the Assigned Rights, including with respect to the exercise of rights and 

remedies on behalf of such owners upon the occurrence of an Event of Default hereunder.  The 

Corporation (including the initial Assignee pursuant to the Assignment Agreement) and the 

District hereby acknowledge and agree that the restrictions and limitations on transfer as 

provided in this Section 10.06 shall apply to the first and subsequent assignees and sub-assignees 

of any of the Assigned Rights (or any interest therein). 

No assignment, transfer or conveyance permitted by this Section 6 that changes the 

Servicer or its payment instructions or mailing address shall be effective until the District shall 
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have received a written notice of assignment that discloses the name, payment instructions and 

address of each such assignee; provided, that if such assignment is made to a bank or trust 

company as trustee or paying agent for owners of certificates of participation, trust certificates or 

partnership interests evidencing interests in the Assigned Rights, it shall thereafter be sufficient 

that the District receives notice of the name, payment instructions and address of such bank or 

trust company that acts as the Servicer.  During the Term of the Installment Purchase Agreement, 

the District shall keep, or cause to be kept, a complete and accurate record of all such 

assignments in form necessary to comply with Section 149 of the Code.  The District shall retain 

all such notices as a register of all Assignees and shall make all payments to the Assignee or 

Servicer designated in such register.  The District shall not have the right to, and shall not, assert 

against the initial Assignee or any subsequent Assignee any claim, counterclaim or other right 

that the District may have against the Corporation.  If the Assignee notifies the District of its 

intent to assign the Assigned Rights (or any interest therein) to a different Servicer, the District 

agrees that it shall execute and deliver to the requesting Assignee a notice and acknowledgment 

of assignment in form reasonably required by such Assignee within five (5) business days after 

its receipt of such request. 

The District hereby acknowledges and agrees that (i) the Assignee has not been in the 

chain of title of the Project, does not operate, control or have possession of the Property or the 

Project and has no control over the work performed by any vendor with respect to the Property 

or the Project, and (ii) the Assignee has no obligation with respect the installation, operation, use, 

storage or maintenance of the Project.  

[Remainder of this page intentionally left blank.] 
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IN WITNESS WHEREOF, the parties hereto have executed this Assignment Agreement 

by their officers thereunto duly authorized as of the day and year first written above. 

 

BORREGO WATER DISTRICT PUBLIC 

FACILITIES CORPORATION 

 

By:        

President 

By:        

Secretary 

 

BORREGO WATER DISTRICT 

 

By:        

President 

By:        

Secretary 

 

PACIFIC WESTERN BANK, as Assignee 

 

By:        

 

Title:        
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ATTACHMENT “A” 

 

 

PURCHASER LETTER 

 

_____________, 2018 

 

 

 

Borrego Water District 

806 Palm Canyon Drive 

Borrego Springs, California 92004 

 

 

Re: $_________ Borrego Water District 

 Installment Purchase Agreement  

 (2018 Capital Improvement Project) 

 

Ladies and Gentlemen: 

 

In connection with the purchase by the undersigned (the “Purchaser”) of right to receive the 

Installment Payments  (the “Installment Payment Rights”) to be made by the Borrego Water 

District (the “District”) pursuant to the Installment Purchase Agreement (2018 Capital 

Improvement Project), dated as of ________ 1, 2018, by and between the District and the 

Borrego Water District Public Facilities Corporation (the “Corporation”), and with knowledge 

that the District has sold such rights to the Purchaser in reliance upon the representations, 

warrants, covenants and acknowledgements of the Purchaser as follows: 

 

(a) The Purchaser has received all information relating to the sale of the Installment Payment 

Rights which the Purchaser has requested and deemed necessary in order to purchase the 

Installment Payment Rights, and the Purchaser understands that all documents, records and 

books pertaining to the Installment Payment Rights have been made available to the Purchaser 

and its attorneys and/or accountants. 

 

(b) The Purchaser understands that the Purchaser is purchasing the Installment Payment 

Rights without being furnished any formal offering or disclosure document prepared by or on 

behalf of the District and that this transaction has not been scrutinized by any federal or state 

agency or authority, and has not been registered or qualified with any such agency or authority. 

 

(c) The Purchaser is sufficiently knowledgeable and experienced in financial and business 

matters, including the purchase and ownership of municipal and other tax exempt obligations 

such as the Installment Payment Rights, to be able to evaluate the risks and merits of the 

Installment Payment Rights. 

 

(d) The Purchaser understands that the Installment Payment Rights are not secured by any 

pledge of any moneys received or to be received from taxes imposed by the State of California 
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or any political subdivision or taxing district thereof including, without implied limitation, the 

District, and that the Installment Payment Rights never will represent or constitute a general 

obligation, debt or bonded indebtedness of the District, the County of San Diego (the 

“County”), the State of California or any political subdivision thereof and that no right will exist 

to have taxes levied by the District, the County, the State of California or any political 

subdivision thereof for the payment of principal of and interest on the Installment Payment 

Rights, and that the liability of the District with respect to the transaction contemplated in 

connection with the Installment Payment Rights are subject to further limitations as set forth in 

the Installment Payment Rights. 

 

(e) The Purchaser has been informed that the Installment Payment Rights (i) are not being 

registered or otherwise qualified for the sale under the “Blue Sky” laws and regulations of any 

jurisdiction, (ii) will not be listed on any stock or other securities exchange, and (iii) will carry 

no rating from any rating service. 

 

(f) The Purchaser is the sole purchaser of the Installment Payment Rights for its own loan 

account and not with the view to reselling the Installment Payment Rights or any portion 

thereof; provided, however, that the Purchaser may transfer, sell or participate the Installment 

Payment Rights in accordance with the Installment Purchase Agreement. 

 

(g) The Purchaser acknowledges that Best Best & Krieger LLP, Bond Counsel to the District 

for the Installment Payment Rights, has not engaged or undertaken to review the accuracy, 

completeness or sufficiency of any information concerning the Installment Payment Rights 

furnished to the Purchaser in connection with the purchase thereof.  The Purchaser represents 

that the Purchaser is not relying on any statements or omissions by or involving Bond Counsel 

nor is the Purchaser relying on the work or involvement of Bond Counsel in connection with the 

transactions contemplated hereunder, in deciding whether to execute and deliver this letter or 

purchase the Installment Payment Rights. 

 

Very truly yours, 

 

_____________________ 

 

 

By:        

 

Name:       

 

Title:        
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NOTICE OF SPECIAL MEETING AND AGENDA 

 

Borrego Water District Public Facilities Corporation 

Special Meeting 

June 19, 2018 @ 9:00 a.m. 

806 Palm Canyon Drive 

Borrego Springs, CA 92004 

 

 
I. Opening Procedures 

 A. Call to Order 

 B. Roll Call 

 C. Approval of Agenda 

D. Comments from the Public & Requests for Future Agenda Items (may be limited 

to 3 minutes) 

 E. Comments from Directors 

 

 

II. ITEMS FOR BOARD CONSIDERATION AND POSSIBLE ACTION 

A. Resolution No. 2018 – 06- ___ Authorizing Execution and Delivery by the 

Corporation of an Escrow Deposit and Trust Agreement and Approving Certain 

Other Actions with Respect Thereto 

 

The Escrow Deposit and Trust Agreement may be found in the Borrego Water 

District agenda materials. 

 

B. Resolution No. 2018-06- __ Authorizing Execution and Delivery by the 

Corporation of an Installment Sale Agreement and an Assignment Agreement and 

Approving certain other Actions with Respect Thereto 

 

The Installment Agreement and the Assignment Agreement may be found in the 

Borrego Water District agenda materials. 

 

III. CLOSING PROCEDURE 

 

A. Suggested Items for Next/Future Agenda 
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RESOLUTION NO. 

RESOLUTION OF THE BOARD OF DIRECTORS OF BORREGO WATER 

DISTRICT PUBLIC FACILITIES CORPORATION AUTHORIZING 

EXECUTION AND DELIVERY BY THE CORPORATION OF AN ESCROW 

DEPOSIT AND TRUST AGREEMENT AND APPROVING CERTAIN OTHER 

ACTIONS WITH RESPECT THERETO 

WHEREAS, Borrego Water District Public Facilities Corporation (the “Corporation”) was 

organized and exists for the purposes, among others, of participating with the Borrego Water 

District (the “District”) in the acquisition, construction and installation of projects for the 

collection, treatment and distribution of water, purchasing and leasing real and personal property 

in connection with such projects, and assisting the District in financing, acquiring and constructing 

such projects; and 

WHEREAS, the District has incurred certain debt obligations referred to as the “Borrego 

Water District Refunding Installment Purchase Payments for Improvement District No. 4 (Water 

Enterprise Improvements) Series 2008 (Bank Qualified)” (the “2008 Prior Obligations”) made 

under an Installment Purchase Agreement, dated as of August 1, 2008 (the “2008 Installment 

Purchase Agreement”), by and between the District and the Corporation; and 

WHEREAS, the District, has determined that it is in the best interest of the District to 

defease and prepay the 2008 Prior Obligations; and 

WHEREAS, the District has determined to obtain a loan (“Loan 2018A”) from BBVA 

Compass Bank pursuant to a loan agreement (the “Loan Agreement”) and to execute and deliver 

a promissory note for the purpose of defeasing and prepaying the 2008 Prior Obligations 

WHEREAS, there has been prepared and filed with the Secretary of this Board of 

Directors the form of an Escrow Deposit and Trust Agreement (the “Escrow Agreement”) among 

the District, the Corporation and U.S. Bank National Association, as escrow bank (the “Escrow 

Bank”), to provide for the defeasance and prepayment of the 2008 Prior Obligations;; and 

WHEREAS, this Board has reviewed and considered the form of such Escrow Agreement 

and finds the document suitable for approval or consent by this Board of Directors, subject to the 

conditions set forth in this resolution. 

NOW, THEREFORE, BE IT RESOLVED BY THE BOARD OF DIRECTORS OF 

BORREGO WATER DISTRICT PUBLIC FACILITIES CORPORATION AS FOLLOWS: 

Approval of Escrow Agreement.  The agreement entitled “Escrow Deposit and Trust 

Agreement” to be entered into among the District, the Corporation and the Escrow Bank is 

approved, and the President and Secretary of the Board of Directors of the Corporation (the 

“President” and “Secretary”) are authorized to execute, acknowledge and delivery said agreement 

on behalf of the Corporation. 
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Modifications.  The approval of said agreements given by this resolution shall apply to any 

modification or amendment of any of said agreements which is agreed upon and approved by the 

General Manager and Best Best & Kreiger LLP as General Counsel and Bond Counsel to the 

District as being necessary to carry out the provisions thereof and the authorizations and direction 

provided in this resolution. 

Further Action.  The President, Secretary and the other officers of the Corporation are 

hereby authorized and directed, jointly and severally, to do any and all things and to execute and 

deliver any and all documents which they may deem necessary or advisable in order to 

consummate the execution and delivery of the agreements approved hereby and to otherwise 

effectuate the purpose of this Resolution, and such actions previously taken by such officers are 

hereby ratified and confirmed. 

Effective Date.  This resolution shall take effect upon adoption. 

PASSED AND ADOPTED by said Board on this ________ day of ________, 2018 by 

the following vote: 

AYES: 

NOES: 

ABSENT: 

ABSTAIN: 

 

STATE OF CALIFORNIA ) 

 ) 

COUNTY OF SAN DIEGO ) 

 

I,      , Secretary of the Board of Directors of the Borrego 

Water District Public Facilities Corporation, do hereby certify that the foregoing is a true and 

correct copy of a resolution passed and adopted by the Board of Directors of the Borrego Water 

District Public Facilities Corporation at a meeting of said Board held on the _______ day of 

_______________________, 2018. 

 

  

Secretary of the Board of Directors of the 
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RESOLUTION NO. 

RESOLUTION OF THE BOARD OF DIRECTORS OF BORREGO WATER 

DISTRICT PUBLIC FACILITIES CORPORATION AUTHORIZING 

EXECUTION AND DELIVERY BY THE CORPORATION OF AN 

INSTALLMENT PURCHASE AGREEMENT AND AN ASSIGNMENT 

AGREEMENT AND APPROVING CERTAIN OTHER ACTIONS WITH 

RESPECT THERETO 

WHEREAS, Borrego Water District Public Facilities Corporation (the “Corporation”) was 

organized and exists for the purposes, among others, of participating with the Borrego Water 

District (the “District”) in the acquisition, construction and installation of projects for the 

collection, treatment and distribution of water, purchasing and leasing real and personal property 

in connection with such projects, and assisting the District in financing, acquiring and constructing 

such projects; and 

WHEREAS, the Board of Directors of the District has determined that it is in the best 

interest of the District and the property owners and residents served by the District’s water and 

sewer enterprises that the District finance certain improvements to the District’s water and sewer 

enterprises (the “Project”); and  

WHEREAS, in order to accomplish the financing of the acquisition, construction, 

installation and equipping of the Project, it is necessary that the District and the Corporation enter 

into an Installment Purchase Agreement and the Corporation, the District and Pacific Western 

Bank, a California state-chartered bank, as the assignee  (the “Assignee”) of the Corporation’s 

rights under the Installment Purchase Agreement enter into an Assignment Agreement for provide 

for such assignment, each hereinafter more particularly described, and that certain other action be 

taken and authorized; and 

WHEREAS, the Board of Directors of the Corporation (the “Board”) has determined that 

the execution and delivery by the Corporation of the Installment Purchase Agreement and 

Assignment Agreement will be consistent with and in the furtherance of the purposes for which 

the Corporation was organized and exists and will be in the best interest of the District and its 

water users; and 

NOW, THEREFORE, BE IT RESOLVED BY THE BOARD OF DIRECTORS OF 

BORREGO WATER DISTRICT PUBLIC FACILITIES CORPORATION AS FOLLOWS: 

Approval of Installment Purchase Agreement.  The agreement entitled “Installment 

Purchase Agreement” to be entered into by and between the District and the Corporation, which 

provide generally for (a) the acquisition, construction and installation of the Project by the 

Corporation, (b) the appointment of the District by the Corporation as its agent for purposes of 

undertaking the acquisition, construction and installation of the Project, (c) the purchase by the 

District from the Corporation of the Project, and (d) the payment by the District to the Corporation 

from the Net Revenues of the District of 2018 Installment Payments (each as defined in the 

Installment Purchase Agreement), is approved, and the President and Secretary of the Board of 

Directors of the Corporation (the “President” and “Secretary”) are authorized to execute, 

acknowledge and deliver said agreement on behalf of the Corporation. 
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Approval of Assignment Agreement.  The Agreement entitled “Assignment Agreement” 

to be entered into by and among the Corporation, the District and the Assignee, which provides 

generally for the assignment by the Corporation to the Assignee of certain of its rights under the 

Installment Purchase Agreement, including but not limited to, the right to receive 2018 Installment 

Payments from the District is approved, and the President and the Secretary are authorized to 

execute, acknowledge and deliver said agreement on behalf of the Corporation. 

Modifications.  The approval of said agreements given by this resolution shall apply to any 

modification or amendment of any of said agreements which is agreed upon and approved by the 

General Manager of the District and Best Best & Kreiger LLP as General Counsel and Bond 

Counsel to the District as being necessary to carry out the provisions thereof and the authorizations 

and direction provided in this resolution. 

Further Action.  The President, Secretary and the other officers of the Corporation are 

hereby authorized and directed, jointly and severally, to do any and all things and to execute and 

deliver any and all documents which they may deem necessary or advisable in order to 

consummate the execution and delivery of the agreements approved hereby and to otherwise 

effectuate the purpose of this Resolution, and such actions previously taken by such officers are 

hereby ratified and confirmed. 

Effective Date.  This resolution shall take effect upon adoption. 

PASSED AND ADOPTED by said Board on this ________ day of ________, 2018 by 

the following vote: 

AYES: 

NOES: 

ABSENT: 

ABSTAIN: 

 

STATE OF CALIFORNIA ) 

 ) 

COUNTY OF SAN DIEGO ) 

 

I,      , Secretary of the Board of Directors of the Borrego 

Water District Public Facilities Corporation, do hereby certify that the foregoing is a true and 

correct copy of a resolution passed and adopted by the Board of Directors of the Borrego Water 

District Public Facilities Corporation at a meeting of said Board held on the _______ day of 

_______________________, 2018. 

 

__________________________________________ 

Secretary of the Board of Directors of the 

Borrego Water District Public Facilities 

Corporation 
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BORREGO WATER DISTRICT 

BOARD OF DIRECTORS MEETING – JUNE 19, 2018 

AGENDA BILL 2.C 

  

June 12, 2018 

  

TO:    Board of Directors, Borrego Water District 

FROM:        Geoff Poole, General Manager 

SUBJECT:    Approving Fiscal Year 2018-19 Budget & Capital Improvement Plan – K Pittman 

  

RECOMMENDED ACTION:  

Approve Resolution No 2018-06-01 adopting the Fiscal Year 2018-19 Budget and CIP.  

  

ITEM EXPLANATION: 

 

Attached is the Budget for 2018-19. Staff is prepared to answer any questions. 

 

FISCAL IMPACT: 

 

See Attachment 
 

ATTACHMENT: 

1. Proposed 2018-19 Budget and CIP  

2. Resolution No 2018-06-01 approving 2018-19 Budget/CIP 
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BORREGO WATER DISTRICT 

BOARD OF DIRECTORS MEETING – JUNE 19, 2018 

AGENDA BILL 2.D 

  

June 12, 2018 

  

TO:    Board of Directors, Borrego Water District 

FROM:        Geoff Poole, General Manager 

SUBJECT:    CIP Contract Construction Management Budget Item – L Brecht 

 

RECOMMENDED ACTION:  

Receive report from Director Brecht and direct staff as deemed appropriate  

  

ITEM EXPLANATION: 

 

Director Brecht has requested this item be placed on the Agenda. 

 

FISCAL IMPACT: 

 

TBD 

 

ATTACHMENT: 
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 CONSTRUCTION MANAGER FOR FY 2019-2021 CIP BUILD 

 

Q: Does the Board wish to budget for a Construction Manager to manage its $5.5M debt-

financed FY 2019-FY 2021 CIP build? 

With debt-financed CIP, 85% of all $5.5M borrowings must be spent within 3-years of closing to 

maintain the tax-deductibility of this debt.  

That means, CIP progress must be tracked and accounted for at least monthly with progress 

reports on letting contracts, managing construction, and addressing problems to assure CIP 

projects are completed on-time and on-budget. 
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BORREGO WATER DISTRICT 

BOARD OF DIRECTORS MEETING – JUNE 19, 2018 

AGENDA BILL 2.E 

  

June 12, 2018 

  

TO:    Board of Directors, Borrego Water District 

FROM:        Geoff Poole, General Manager 

SUBJECT:    Transition Management Consulting Budget Item – L Brecht 

 

RECOMMENDED ACTION:  

Receive report from Director Brecht and direct staff as deemed appropriate  

  

ITEM EXPLANATION: 

Director Brecht has requested this item be placed on the Agenda. 

 

FISCAL IMPACT: 

TBD 

 

ATTACHMENT: 
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 TRANSITION MANAGEMENT ASSISTANCE 

DRAFT 1.5  Page 1 of 2 

Proposal: To retain Brian Brady as a management consultant to the Board during the 2019 FY. 

Objective: To provide organizational development and capacity building advice to the Board. 

Rationale: The District is presently undergoing two major transitions: (a) transitioning from a 

small water district with a “private water district style” and a pure cash-driven investment in CIP 

to a primarily debt-driven CIP that requires a set of new management practices and systems for 

ongoing accountability to meet CIP construction schedules and budgets, and (b) transitioning 

from a public water district management and governance style to new management and 

governance responsibilities of a Groundwater Sustainability Agency (GSA) as defined by the 

Sustainable Groundwater Management Act (SGMA). These transitions will require new 

systems, policies, and practices to keep District costs to ratepayers under control. 

Consultant’s Commitment & Budget: Approximately 40 hours per month average, as 

required, from September 1, 2018 through June 30, 2019 to be shortened or extended upon 

determination by the Board. The 10-month budget for this assistance is approximately $50,000. 

Day-to-day working arrangement with the District’s GM: The consultant shall have full 

transparency into all aspects of the District’s present operational activities and access to staff, 

as well as full transparency into the District’s activities and responsibilities as a Groundwater 

Sustainability Agency (GSA) in developing a Groundwater Sustainability Plan (GSP) for the 

Borrego Springs Subbasin. The need for this transparency is in order to provide useful and 

timely organizational development and capacity building advice to the Board for managing the 

transitions the District is presently undergoing. 

Selection Criteria: The Board has previous experience with Brian Brady providing transition 

management advice to the Board during the 2011 FY. In that case the transition was from 

policy-driven governance to strategic planning governance in order to rescue the District from 

severe financial distress due to business decisions made by the 2007-2010 Board. 

Background: The District’s present CIP construction management approach, as just one 

example of the present systems that must change, has been informal and untimely (not 

occurring to a schedule or budget as developed for the FY budget). This approach has been 

acceptable and not a problem as it has enabled the District to report better than anticipated 

cash flow for the past 8 FYs. However, this CIP construction approach is not acceptable for debt 

financed CIP, which must occur on schedule and on budget or loose its non-taxability. 
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 TRANSITION MANAGEMENT ASSISTANCE 

DRAFT 1.5  Page 2 of 2 

The responsibilities of the District as a GSA under SGMA are straightforward and align with the 

fiduciary duties of the Board to the District. However, the development of the GSP in conjunction 

with the County of San Diego presents some difficult tensions. How one achieves sustainable 

use of the Basin is path dependent and has severe economic and social implications for the 

community and potentially existential financial implications for the District. 

Project Focus Deliverables: 

1) Advice regarding transitioning from a pure cash-driven investment in CIP to a primarily debt-

driven CIP that requires ongoing accountability to meet CIP construction schedules on time 

and on budget; 

2) Advice regarding the systems development and analytical work necessary for input to the 

District’s Proposition 218 process beginning in the winter of 2019. E.g. how can we minimize 

adding costs upon cost to ratepayers? Can the District invest to develop a different cost 

curve for future rates? Is the District adequately avoiding “paving the cowpaths” (investing in 

fixing things that should have been discarded long ago)? 

3) Administrative and management systems reengineering advice to handle the two major 

transitions the District is experiencing; 

4) SGMA-GSP systems administrative and management systems development advice for the 

District to better address its GSA responsibilities; 

5) Other - TBD 
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BORREGO WATER DISTRICT 

BOARD OF DIRECTORS MEETING – JUNE 19, 2018 

AGENDA BILL 2.F 

  

June 12, 2018 

  

TO:    Board of Directors, Borrego Water District 

FROM:        Geoff Poole, General Manager 

SUBJECT:    New CIP & Operations Reporting Requirements – L Brecht 

 

RECOMMENDED ACTION:  

Receive report from Director Brecht and direct staff as deemed appropriate  

  

ITEM EXPLANATION: 

 

Director Brecht has requested this item be placed on the Agenda. 

 

FISCAL IMPACT: 

 

TBD 

 

ATTACHMENT: 

None 
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BORREGO WATER DISTRICT 

BOARD OF DIRECTORS MEETING – JUNE 19, 2018 

AGENDA BILL 2.G 

  

June 12, 2018 

  

TO:    Board of Directors, Borrego Water District 

FROM:        Geoff Poole, General Manager 

SUBJECT:    BWD Cyber Policy – K Pittman 

  

RECOMMENDED ACTION:  

Review Cyber Policy and direct staff as deemed appropriate  

  

ITEM EXPLANATION: 

 
A BWD Board Committee of Directors Ehrlich and Tatusko worked with Kim on the development of the attached 

Cyber Policy.  Staff is requesting a review of the document by the Board of Directors. 

FISCAL IMPACT: 

 

TBD 
 

ATTACHMENT: 

1. Proposed BWD Cyber Policy 
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BORREGO WATER DISTRICT 

BOARD OF DIRECTORS MEETING – JUNE 19, 2018 

AGENDA BILL 2.H 

  

June 12, 2018 

  

TO:    Board of Directors, Borrego Water District 

FROM:        Geoff Poole, General Manager 

SUBJECT:    BWD Comment Letter on County of San Diego Property Specific Requests Process– L 

Brecht 

  

RECOMMENDED ACTION:  

Review Comment Letter Cyber Policy and direct staff as deemed appropriate  

  

ITEM EXPLANATION: 

 

Director Brecht and Legal Counsel worked on the development of the attached BWD Comment Letter on the 

County of San Diego Property Specific Requests process. The intent of this agenda item is to solicit 

comments from the Board and then submit the letter as part of the Public Comment process ongoing 

PSR process.  

FISCAL IMPACT: 

 

TBD 
 

ATTACHMENT: 

1. DRAFT BWD Comment Letter 

2. EIR Maps  
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[Borrego Water District letterhead] 

 

 

June 19, 2018 

 

Mark Wardlaw, Director 

Planning and Development Services 

County of San Diego 

1600 Pacific Highway 

San Diego, CA 92101 

 

Re:  Borrego Water District’s Input Regarding PDS2012-3800-12-005, PDS2014-  

REZ-14-006; LOG NO. PDS2012-ER-12-00-003; SCH NO. 2015121012 (DS8 

and DS24) 

 

The Board of Directors of the Borrego Water District (“District”) wishes to provide its input to 

the San Diego County (“County”) Planning and Development Services staff, Planning 

Commission and Board of Supervisors regarding the County’s proposed action on the DS8 and 

DS24 analysis areas.  Those analysis areas are within the municipal service area of the District.  

As the “responsible agency”, charged by law with providing water within the affected area, the 

District believes that its input should be afforded great weight by the County.   

 

More specifically, the District is concerned that approval of the proposed project will further 

deplete the groundwater supply within the Borrego Basin and will seriously and adversely affect 

the ability of the District and County to achieve a sustainable groundwater supply as required 

under the Sustainable Groundwater Management Act (SGMA).  The District Board of Directors 

believes that County approval of these types of upzoning requests simply creates “false hope” 

among the development community that actual “wet” water will materialize in the future to 

support their projects even though the local groundwater basin has extremely limited water 

available and is currently in a “critical” overdraft condition. 

 

Project Description  

 

The specific portion of the proposed project that this letter addresses is the Desert Subregion, 

specifically within the Borrego Springs CPA, which is identified by the County as the two (2) 

property specific request (PSR) analysis areas -- DS8 and DS24.   The land that is affected by 

these analysis areas totals 338 acres.   This proposed project would result in the re-designation of 

the County’s General Plan Land Use designation within the affected areas.  Specifically, this re-

designation of the Land Use plan would allow for the development of an additional 542 dwelling 

units within the subject area, from the currently allowed dwelling unit count of 353. 

 

Applicable Law 

 

As the local agency with land use authority, the County is required to consider the impact to 

groundwater supplies and recharge when making land use decisions.  Specifically, the California 
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2 

Environmental Quality Act (CEQA) and interpreting case law requires the County to consider 

whether a proposed project will substantially deplete groundwater supplies or interfere 

substantially with groundwater recharge such that there would be a net deficit in aquifer volume 

or a lowering of the local groundwater table level. (CEQA, Guidelines, Appendix G.)  

Additionally, both SB 610 (Water Code §§ 10910-10915) and SB 221 (Govt. Code § 66473.7) 

require the county to determine whether water supplies are sufficient to serve the project. 

 

Background 

 

Water Supply Sustainability and Recharge Ability 
 

Obviously, adequate freshwater supply is the basis of human wellbeing and public health. 

Economic development and quality of life also depend on it.  Freshwater is as essential to human 

life as air.  Water shortages, if not timely addressed, deliver a severe hit to a community’s 

economy and jobs.  To avoid certain economic collapse, good water management policies are 

necessary. 

 

The Borrego Springs Subbasin (Borrego Basin) of the Borrego Valley Groundwater Basin is the 

sole source of water for the Borrego Valley and all municipal use provided by the District.  As 

the County is aware, the Borrego Basin has been designated by the California Department of 

Water Resources as being in “critical” overdraft (DWR Bulletin 118, Basin No. 7-24; General 

Plan Amendment and Rezone Subsequent Environmental Impact Report (“SEIR”), § 2.8.2.) 

 

At this time, there are no plans to import water from outside the Borrego Valley due to the 

economic cost of a pipeline and the uncertainty of available and affordable imported supply from 

the Colorado River. (See Southeast California Regional Basin Study Evaluates Water Supply and 
Demand in Borrego, Coachella and Imperial Valleys by the US Bureau of Reclamation [2014].)  

Importation of new water supplies from nearby groundwater basins has also been ruled out due 

to availability of potential adequate supply and cost. (Borrego Spring Pipeline Feasibility Study: 
Final Report by the US Environmental Protection Agency p Region 9 [2012].) 

 

At the current rate of use, the groundwater supply is simply not sustainable. (Hydrogeology, 
Hydrologic Effects of Development, and Simulation of Groundwater Flow in the Borrego Valley, 
San Diego County by US Geological Survey [2015].) 

 

The District and the County have entered into a Memorandum of Understanding to act as the 

multi-agency Groundwater Sustainability Agency (GSA) for the Borrego Basin.  In addition, the 

County has adopted its Groundwater Ordinance, in order to protect, preserve and maintain 

groundwater supplies with the County and, more specifically, in Borrego. (San Diego Code of 

Regulatory Ordinances § 67.701 et seq.) 

 

In the District’s service area, there are presently approximately 3,000 existing County approved, 

legally buildable, but as yet unbuilt, Equivalent Dwelling Units (EDUs). (Dudek, Theoretical 
Water Demand at Buildout of Present Unbuilt Lots Under County’s Current Zoning in Borrego 
Springs [October 4, 2016].) Present County zoning for the District’s service area may be 

unsupportable under SGMA constraints. Even with drastic reductions in residential EDUs, it is 

246



 

 
 
 

3 

uncertain that municipal demand can be met, given current competition with agriculture, 

recreation, and other water users of the basin, including potential water for Groundwater 

Dependent Ecosystems necessary to maintain the desert ecosystems of the Anza-Borrego Desert 

State Park and surrounding area.  
 
Even if the Borrego Basin did have access to adequate supplies for all potential users, it is 

uncertain that Borrego, as a Severely Disadvantaged Community, would be able to afford the 

resultant water rates.  (Raftelis Financial Consultants, Borrego Water District County Zoning and 
SGMA Impact Assessment [November 17, 2016] and Borrego Water District Water Rates 
Affordability Assessment [October 4, 2017].) 

 

As the County’s SEIR indicates, the implementation of the proposed project would result in an 

increased demand of 270.5 acre-feet per year. (SEIR, §2.8.3.2.)  Further, the SEIR states,  

 

“Based on the information from the 2015 USGS Groundwater Study, groundwater 

use reductions are anticipated to be significant and may necessitate 

reconsideration of the land use designations within Borrego Springs to properly 

align land use designations with reduced development potential given the 

anticipated groundwater use restrictions under the Sustainable Groundwater 

Management Act. 

  

Future development of land uses consistent with the Proposed Project would 

increase groundwater demand and exacerbate the present unsustainable use of 

groundwater resources.  Therefore, the Proposed Project would result in a 

potentially significant impact to groundwater supplies and recharge (Impact 

HY-2).” (emphasis in original.) 

 

The SEIR also goes on to conclude that, even with mitigation measures, the effects on 

groundwater supplies and recharge within the District is significant and unavoidable. (SEIR, 

Table S-1.) 

 

Under Vineyard Area Citizens for Responsible Growth v. City of Rancho Cordova (2007) 40 

Cal.4th 412, 434, the ultimate question under CEQA is whether the EIR adequately addresses the 

reasonably foreseeable impacts of water supply to the project. The SEIR addresses infeasible 

mitigation measures or alternatives, but should identify feasible alternatives. 

 

Water Quality 
 

In addition to the above, the SEIR provides that the 2011 PEIR Groundwater Study determined 

implementation of the General Plan would result in potentially significant impacts to water 

quality from proposing land uses in groundwater dependent areas, which include DS8 and DS24.  

While groundwater quality issues in those areas are today somewhat isolated, future growth 

would potentially lead to contamination due to the introduction of contaminants associated with 

increased population and increased impervious surface.  Also, water quality impacts would occur 

as decreased water levels would induce flow of high salinity, poor quality connate water found in 

deeper formational materials of the aquifer. As noted in the SEIR, if continuing unabated, this 
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would eventually necessitate the additional costly treatment of groundwater to make the water 

suitable as a drinking water supply. (SEIR, § 2.8.3.1.) 

 

The County Groundwater Study also determined there would be potentially significant impacts 

to water quality from proposing land uses in groundwater dependent areas that are currently 

experiencing groundwater contamination. Therefore, proposed land uses would have the 

potential to exacerbate existing groundwater quality impacts. “The Proposed Project would result 

in a potentially significant impact to water quality standards and requirements (Impact HY-1).   

 

Mitigation measures, which could potentially reduce impacts to groundwater quality, such as 

importing water from other sources, or placing a moratorium on building permits, were found to 

be infeasible.  Thus, impacts to water quality within the District are significant and unavoidable. 

(SEIR, § 2.8.5.1.)  The District is concerned that such additional stress on its already “critical” 

overdraft conditions will cause serious lasting harm to the groundwater quality in the District, 

affecting its service population. 

 

The District also notes that developers are required to comply with the provisions of the 

District’s updated Policy for Water and Sewer Infrastructure for New Developments (2018). 

 

Conclusion 

 

For the above reasons, the District requests that the County Planning Commission and Board of 

Supervisors seriously consider the requests for the DS8 and DS24 analysis areas, on the basis of 

such actions’ impacts on water supply sustainability and recharge ability, as well as water 

quality, within the Borrego Springs Water District. 

 

Should you have any questions or wish to discuss, please do not hesitate to contact me at your 

earliest convenience. 

 

 

 

      Sincerely, 

 

  

 

 

      Geoff Poole 

      General Manager 

      Borrego Water District 

 

 

cc: Board of Directors, Borrego Water District 

 Board of Supervisors, San Diego County 

 Planning Commission, San Diego County 
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BORREGO WATER DISTRICT 

BOARD OF DIRECTORS MEETING – JUNE 19, 2018 

AGENDA BILL 2.I 

  

June 12, 2018 

  

TO:    Board of Directors, Borrego Water District 

FROM:        Geoff Poole, General Manager 

SUBJECT:    Conditional Approval of USGS Drill Rig for BWD Replacement Well Investigation – M. 

Wright – USGS/G Poole 

 

RECOMMENDED ACTION:  

Conditionally approve the use of USGS for drilling investigative test wells for BWD 

  

ITEM EXPLANATION: 

As part of the State of California Prop One SDAC Grant, BWD is to receive funding for drilling a 

replacement well. The first step in the process is to evaluate the alternatives and develop a recommended 

site. Dudek has already been retained and this work is underway.  

 

Once the site is selected, a test well is drilled and it appears the USGS is a viable alternative for this part 

of the project. USGS operates a number of different rigs for various conditions and are more than qualified 

based on experience and knowledge of the Borrego Basin. 

 

Staff and Dudek have been in discussions with Michael Wright from USGS and the attached estimate has 

been developed. Based on his experience, Trey feels the USGS estimate is comparable to production wells 

done by private contractors paying prevailing wage and he recommends proceeding with USGS. Staff 

concurs with this recommendation, under one condition. The possibility exists that well drilling may need 

to be competitively bid as part of the Grant rules issued by the State, which is due in the next few weeks. 

If bidding is required by the State, staff will return with a recommended plan to complete the work. 

 

FISCAL IMPACT: 

 

See attached Proposal. Most of these costs will be reimbursed by the State of California under the PROP 

ONE SDAC GRANT process currently underway. The final amount has not been determined yet. Staff 

and Dudek are determining how much money can be moved over from the meter installation project of 

the Grant to the well drilling project. 
 

ATTACHMENT: 

1. USGS Proposal 
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                May 10, 2018 

Mr. Geoff Poole 
General Manager  
Borrego Water District 
806 Palm Canyon Drive 
Borrego Springs, California 92004 
 
Dear Mr. Poole: 

This letter confirms discussions between our respective staffs, concerning the cooperative 
program between the Borrego Water District (BWD) and the U.S. Geological Survey (USGS) during 
the period October 1, 2018 to September 30, 2019.  The work proposed under the enclosed Joint 
Funding Agreement (JFA) is included as an attachment to this letter.  

The total cost of the proposed cooperative water-resources program in Federal Fiscal Year 2019 
(FFY19) is $258,700.  Of this total, BWD will contribute $251,700 and, subject to the availability 
of Cooperative Matching Funds (CMF), the USGS will contribute $7,000.  The proposed program 
for this period and associated costs are presented in Table 1. 

 
Table 1 
 

Task USGS CMF Borrego Water 
District Total 

Task 1 – Drilling $5,200 $225,000 $230,200 

Task 2 – Water Quality $700 $13,300 $14,000 

Task 3 – Website $1,100 $13,400 $14,500 

Task 4 – Gravity Monitoring To be determined To be determined 
Estimated cost 

$6,000. 
 

Total $7,000 $251,700 $258,7001 

1. Does not include gravity monitoring estimate. 
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Plans, and Costs 
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Enclosed are XX copies of Joint Funding Agreement (JFA) for your approval.  Work performed 
with funds from this agreement will be conducted on a reimbursible basis. If the JFA is acceptable, 
please return one copy with original signatures to our office for further processing. The second 
copy is for your files. 

If you have any questions concerning the program described above, please contact Mike Wright 
(619) 225-6120. If you have any administrative questions, please contact Nancy Mora at (619) 
225-6428. 
 
 
   Sincerely, 

 
   Eric Reichard 
   Director 
   USGS California Water Science Center 
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BACKGROUND 
 
Groundwater is virtually the sole source of water supply in Borrego Valley, California (fig. 1). 
Groundwater in the Borrego Valley has been developed for agricultural, recreational and municipal 
uses. Because there is relatively little groundwater recharge in the basin, pumping has resulted in 
a groundwater-level declines (Moyle, 1982; Mitten and others, 1988; Henderson, 2001; and Netto, 
2001). The results from the recent development and calibration of a three-dimensional (3D) 
integrated hydrologic flow model, the Borrego Valley Hydrologic Model (BVHM), indicates that 
water levels are likely to continue decline in the foreseeable future (Faunt and others, 2015).  
Model simulations indicate that if current (as of 2010) stresses on the groundwater basin are 
constant over a 50-year period, groundwater-level decline will be >125 feet (ft) in the largely 
agricultural northern portion of the basin and 25 -125 ft in middle portion of the basin where the 
majority of municipal pumpage occurs. In the most drastic, but realistic, management scenario (6) 
where municipal and recreational pumpage are reduced by 50 percent and agricultural pumpage 
by 40 percent over a 20-year period, water levels are still predicted to decline 25-50 ft in the 
northern and middle portions of the basin.  
 
As groundwater levels decline, there is the potential to change the distribution of flow contribution 
from the underlying aquifers to wells. Lowering the water table in shallow aquifers may draw 
chemical constituents (e.g. nitrate and totals dissolved solids) from anthropogenic sources present 
near the water table into a well. Declining water levels also cause a decrease in the saturated 
thickness of shallow aquifers, which may result in a larger proportion of produced water from a 
given well to be derived from deeper aquifer units. Groundwater from deeper aquifers is typically 
older, has been in contact with aquifer materials longer, and may contain more dissolved chemical 
constituents (e.g. arsenic and fluoride), resulting in the degradation of the water quality. 
 
To ensure long-term dependability of groundwater resources in the Borrego Valley, and to comply 
with the Sustainable Groundwater Management Act (SGMA) of California, a groundwater 
management plan will need to consider how water quality and water levels will change over time 
within the upper, middle and lower aquifers. Since, vertical distribution of groundwater chemistry 
will likely vary systematically across the basin, and because little is known about the vertical 
distribution of water quality in the Borrego Valley basin, the drilling and construction of a multi-
well monitoring site is needed to help in understanding differences in water level and water quality 
with depth.  
 
OBJECTIVES 
 
The objectives of this study are to further characterize the geologic, hydrologic, and chemical 
characteristics of the aquifer system of the Borrego Springs Subbasin (Subbasin) in support of the 
Borrego Valley Groundwater Basin Sustainability Plan (GSP).;  
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APPROACH 
 
A multiple-well monitoring site is proposed to be drilled in the Subbasin (figs. 1 and 2) to 
characterize the geologic, hydrologic and chemical characteristics of the groundwater aquifers 
used for water supply. The exact location of the site will be determined jointly by the Borrego 
Valley Groundwater Sustainability Agency (GSA), Dudek, and USGS technical staff. 
 
Task 1: Drilling, Well Construction and Development 
 
USGS drilling operations are expected to span a period of about 10-15 days. USGS personnel will 
have access to the wells for monitoring, testing, and sampling throughout the span of agreed-upon 
work between the USGS and BWD. A USGS hydrologist will be on-site during the drilling and 
construction phase to log and coordinate site events, record borehole and drilling conditions, 
collect and describe drill cuttings, and provide regular progress updates. 
 
The general approach used by the USGS Research Drilling Operation will be to set a surface 
casing, and drill a borehole using a mud-rotary technique up to a depth of approximately 1,000 ft. 
The depth of the monitoring site may be modified based on hydrogeological conditions 
encountered or budget constraints.  
 
Drill cuttings will be collected during drilling at regular intervals generally every 10-20 ft and/or 
at changes in lithology. Cutting samples and field descriptions of lithology will be re-evaluated 
offsite under microscopic examination for grain size, texture, sorting, rounding, color, and any 
other noticeable features, such as wood or shell fragments.  
 
Upon reaching total depth, a suite of borehole geophysical logs will be collected to measure 
physical properties of earth materials near the borehole. Next, three to five monitoring wells will 
be installed at different depths and isolated from each other by a low-permeability grout to allow 
the monitoring of groundwater levels, water quality, and hydraulic properties. This aquifer-specific 
information is important for understanding the three-dimensional movement of water and 
dissolved constituents in the groundwater system. Each monitoring well will be assembled using 
two-inch diameter schedule-80 polyvinyl chloride (PVC) casing, using a well screen interval of 
20–90 feet in length with a slot size of 0.020 inches, that is surrounded by a gravel pack. The GSA, 
Dudek, and USGS technical staff will assess the geologic, hydrologic, and logistical factors, and 
determine conjointly the final well design. Exact casing and screen depths will vary; however, the 
approach will seek to align wells in the same part(s) of the aquifer used for groundwater 
withdrawal. Finally, the wells will be secured within a locking flush-mounted vault and protected 
by a set of bumper posts, if needed. The USGS will develop the wells using jetting, surging, and 
swabbing techniques to obtain representative measurements of aquifer-system conditions. Please 
note that this proposal assumes that drill cuttings and development water can be contained and 
disposed of on-site; off-site disposal of cuttings and/or development water are not included in this 
proposal.  
 
In addition, the USGS will use a hand-held X-Ray Fluorescence (XRF) analyzer 
spectrophotometer to determine elemental compositions of selected cuttings (Groover and Izbicki, 
2016), including constituents of concern, such as arsenic and uranium. These data will be used to 
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evaluate the vertical distribution of selected elements within the basin fill and may be used to 
evaluate any variations in water quality observed within, and between, the different aquifer units 
in the Subbasin.  Sequence-stratigraphic methods, along with new lithologic and geophysical data, 
will be used to identify sequence boundaries, assign deposits into known regional sequences and 
may help correlate the strata between the nearby wells.  
 
A Level-3 Static survey, using high-precision global navigation satellite systems equipment 
(Rydlund and Densmore, 2012), will be conducted to compute the location of the multiple-well 
monitoring sites. This method will also be used to establish a reference mark and vertical geodetic 
control at the monitoring site, in conjunction with procedures described by Cunningham (2011). 
 
Data collected during drilling, geophysical logging, and well construction will be compiled and 
entered into appropriate USGS databases, such as the National Water Information System 
(http://waterdata.usgs.gov/nwis) and/or Borehole Log Archiver (http://logarchiver.usgs.gov/), and 
archived locally in the San Diego Project Office according to USGS Office of Groundwater 
Technical Memorandum 2010.01. Individual well completion reports will be prepared and 
submitted to the Department of Water Resources for assignment and approval of an official State 
Well Number.  A copy of the well completion reports, along with a description of the site boring, 
well-construction procedures, well-completion diagram, well-development notes, field lithologic 
log showing sequence-stratigraphic units, geophysical-log data, and other available preliminary 
data, will be sent to the GSA.  
 
Task 2: Water Quality Sampling 
 
Representative water samples will be collected from each well of the new monitoring wells in 
conjunction with the GSP regional groundwater-monitoring program to assess the groundwater 
quality in the Subbasin. Field measurements of temperature, pH, specific conductance, dissolved 
oxygen and sulfide (if needed), and alkalinity will be recorded.  Samples will be processed 
following techniques described in the USGS National Field Manual (USGS, variously dated). 
Constituents selected for sampling with be decided on jointly by the GSA, Dudek, and USGS 
technical staff, but may include: major/minor ions, selected trace elements, the stable isotopes of 
water, and nutrients. One quality assurance blank and replicate will be collected as part of the 
water quality sampling event. 
 
Task 3: Website and Documentation 
 
Data collected as part of this proposal will be integrated into the existing USGS Borrego Valley 
website (https://ca.water.usgs.gov/projects/borrego/).  All data collected for this study will be 
managed, quality-assured, and all suitable data archived in the NWIS.  These data will be available 
to the public through the USGS NWIS online system NWISWeb (http://waterdata.usgs.gov/nwis). 
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Task 4: Gravity Survey - Microgravity monitoring of groundwater storage change 
 
The USGS is proposing to install one or more gravity monuments in the subbasin. These 
monuments will be used to monitor groundwater storage change in unconfined aquifers. Typically, 
groundwater storage change is estimated by observing groundwater-level changes in wells and 
multiplying the observed changes by an assumed value of specific yield (Kennedy, 2015). In many 
cases, an assumption about the confined or unconfined nature of the aquifer is required to convert 
groundwater-level changes to storage changes. A more direct way to measure groundwater storage 
change is through microgravity measurements that are directly related to changes in the mass of 
water at the water table and in the unsaturated zone (Kennedy, 2015). The change in gravity is 
compared to change in water level to better determine storage change. Repeated measurements, at 
a station or network of microgravity stations, can be used to determine the change in water mass 
in the aquifer at discrete points, the areal extent of storage change over the network, and the volume 
of the change (Parker and Pool, 1998). Coupled with measurements from water-table observation 
wells, microgravity data also can be used to estimate specific yield of the aquifer at that location 
(Pool and Eychaner, 1995). With permission from the GSA, gravity stations in the subbasin may 
be used in a network of absolute gravity stations in southern California. This network can be used 
to determine regional groundwater mass changes and changes in storage. The network design is 
expected to be completed in the fall of 2018 or spring of 2019. The cost of monitoring and analysis 
is of individual benchmarks or networks has not yet been determined, it is expected to be $3,000 
to $6,000 depending on number of stations and frequency of measure; the estimated $6,000 figure 
has been included in cost estimates in this proposal. If the GSA is interested in this task the USGS 
can provide a detailed cost upon demand. 
 
COST AND BUDGET 
 
The total cost of the proposed work is $258,700. For studies done with local agencies, the U.S. 
Geological Survey may have Cooperator Matching Funds (CMF) to share costs for certain 
expenses, such as labor and travel, subject to availability of these funds through congressional 
appropriations. If the GSA decides to fund this research the USGS will determine the availability 
of CMF.  Costs are based upon a 12-hour day and 7-day weekly work schedule assuming no 
restrictions to site access or operations. Costs associated with each task are presented in the 
following Table 1 for Federal Fiscal Year 2019: 
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Table 1 
 

Task USGS CMF Borrego Water 
District Total 

Task 1 – Drilling $5,200 $225,000 $230,200 

Task 2 – Water Quality $700 $13,300 $14,000 

Task 3 – Website $1,100 $13,400 $14,500 

Task 4 – Gravity Survey To be determined To be determined 
Estimated cost 

$6,000. 
 

Total $7,000 $251,700 $258,700 
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Figures 
 

 
 
Figure 1. Borrego Springs subbasin, management areas and locations of public supply wells 
from the Division of Drinking Water database. 
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BORREGO WATER DISTRICT 

BOARD OF DIRECTORS MEETING – JUNE 19, 2018 

AGENDA BILL 2.J 

 June 12, 2018 

  

TO:    Board of Directors, Borrego Water District 

FROM:        Geoff Poole, General Manager 

SUBJECT:    Final Budgets for Water and Sewer Project Submitted for State Grant Funding – G Poole 

 

RECOMMENDED ACTION:  

Review Final Budget for Projects and direct staff as deemed appropriate  

  

ITEM EXPLANATION: 

 
Staff has submitted all required components of both the Water (Replace Indian Head, Twin and RH#2 Tanks and 

Wilcox Motor) and Sewer (Grit removal, Clarifyer Rehabilitation (2)) State Grant Applications. The last step in 

that process was the development of Final Plans and Specifications, and following are the Final Cost Estimates 

for the Projects:  

WATER       SEWER 

Replace Rams Hill #2 = $604,725   Upgrade Grit Removal/Equipment = $214,000 

Replace Twin Tanks =    623,525   Rehabilitate Two Clarifiers =             $200,000 

Replace IndianHead =    587,575   TOTAL       $414,000 

Replace Wilcox Motor = $49,775 

TOTAL  $1,865,600 

All cost estimates have been increased from the Preliminary Engineering Report phase of the project on 

all projects since more detail is now known about the specifics needed for completion of construction. 

The most significant change in the estimates is due to the recommendation from Staff that the RH#2 

tank be replaced and not repaired.  

FISCAL IMPACT: 

It is anticipated that these projects will be funded by the State of CA  

 

ATTACHMENT: 

None 
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BORREGO WATER DISTRICT 

BOARD OF DIRECTORS MEETING – JUNE 19, 2018 

AGENDA BILL 3.A 

 June 12, 2018 

  

TO:    Board of Directors, Borrego Water District 

FROM:        Geoff Poole, General Manager 

SUBJECT:      AB 1668 & SB 606 – H. Ehrlich 

RECOMMENDED ACTION:  

Director Ehrlich requested this item be placed on the Agenda. In addition an e-correspondence was 

received on this topic from Rebecca Falk and H. Ehrlich Response  

Rebecca Falk email: 

I just read an article about the two bills that just passed the CA Legislature, http://bit.ly/2syhHuL,  AB 

1668 and SB 606. 

 

I skimmed/read the two bills and noted a few things, among which is that as a small district we seem to 

be exempt from a lot of the stipulations in these laws, but I am not sure of my reading.  I did notice that 

use of swamp coolers is mentioned in AB 1668 as something that has to be taken into account in indoor 

use of water, and I wonder if that has happened in Borrego.  I'm not sure Trey's methodology does that, 

or what the percentage of swamp cooler users is among those whose water goes through the waste 

treatment facility versus those whose water goes into private septic systems.  And of course, most water 

use from swamp coolers goes directly back into the ground without passing through either type of 

system.  As swamp coolers are a significant way many Borregans can afford to cool their homes during 

the hot months, I though I'd bring that up. 

 

I was looking for word from the state that some of the measures in the water emergency declaration 

would now be mandatory, but that isn't what I saw in these bills. 

 

Correct me if I am wrong! 

 

Becky 

 

 

 

 

 

 

 

 

 

264

http://bit.ly/2syhHuL
http://bit.ly/2syhHuL
http://bit.ly/2syhHuL
http://bit.ly/2svy8Ip
diana
Line



AGENDA PAGE 2 

 

 

 

Director Ehrlich Response: 

 

Hi Becky. At your suggestion I reviewed the bills.  I was familiar with SB 606 but had not read AB 

1668.  Both bills passed and were signed by the Governor so are effective 1/1/2019. A quick summary 

response is below as to your comments: 

 

The majority of the new legislation only applies to "urban water suppliers" and "agricultural water 

suppliers" both of which BWD is not classified as such.  We are less than 3,000 AF per year or 3,000 

connections and we do not supply agricultural customers with 10,000 acres or more land in production.  

With that said the bills do provide for identifying planning by cities or counties wherein small water 

suppliers  (BWD is one) reside by 1/1/2020 for drought and water shortage plans as defined in the code. 

 

The issue of water use by water coolers/swamp coolers is suggested as one factor for establishing base 

line use for per capita consumption in future years. I am not expert enough to know how much my 

coolers use per day or month but it is certainly dependent upon type and size.  I would also suggest that 

this is corrolary to indoor use that we look at as 7 HCF for residential customers now.  As to the 

planning and calculation in the GSP, while not a large number it certainly adds to the ongoing and 

average residence use most of the year (7- 9 months).  Certainly residents do not use them when not 

needed due to energy costs also. 

 

I could do a more detail review but this is the gist. AS to making emergency declarations mandatory, SB 

606 revises Water Code 350 to make agencies "shall" declare an emergency or shortage if supplies can 

not meet human needs use.  We are not there but as you know we are heading in that direction at current 

use on the basin.  We will have to address that issue at some future point, again. 

 

Any more questions, we should have Geoff and Trey review and report on the future implications of this 

legislation at some point. 

 

Harry Ehrlich, SDA 

760.415-6148 
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BORREGO WATER DISTRICT 

BOARD OF DIRECTORS MEETING – JUNE 19, 2018 

AGENDA BILL 4 

 June 12, 2018 

  

TO:    Board of Directors, Borrego Water District 

FROM:        Geoff Poole, General Manager 

SUBJECT:      General Manager’s Report 

RECOMMENDED ACTION:  

Contracting and Purchasing Policy: – Kim has completed the draft Policy and one meeting of the Sub 

Committee is being planned so the document can be presented to the Board at the June 27th Meeting 

Construction Management Plan and Schedule: – Staff is beginning on the development of a Master 

Construction Management Plan and Schedule on all planed BWD Projects. Carlos Beltran, BWD 

District Engineer, has provided a template and it will be reviewed with the O and I Committee and 

customized for BWD. Staff expect to return to the Board in July with this item. 

Club Circle Trash: Staff and Susan Pecival are working on obtaining new pricing for the Club Circle 

Trash Contract. Conversations with the local providers are being scheduled as we speak. 

Club Circle Reimbursements Update: President Hart, Legal Counsel and Staff have been working 

with the HOAs on the reimbursements and that process is proceeding. 

ATT Cell Tower: ATT Legal responded to the BWD Contract Amendments and BWD Counsel is not 

comfortable with the request to eliminate the Completion Deposit. As soon as Staff received the 

response from ATT, an evaluation of the access issue was conducted and the conclusion is BWD does 

not have the right to access the site for cell purposes unless it was a BWD-only facility. When Staff 

informed Rams Hill of its intent to put this item on the Agenda for Board discussion and possible action, 

Cathy Milkey requested the item be deferred until the Regular Meeting in July. 

Mesquite Ranch Request: Mesquite Ranch has also requested a deferral in Board discussion on this 

item until July or August. In the coming weeks, I will work with Kim on understanding the history and 

requirements of the Developer and be ready to present to the Board. 

Preparations for Upcoming Prop 218 Rate Setting Cycle:  Staff and Director Brecht were recently 

meeting to discuss Budget and Finance issues and it became clear, the need exists to start preparing for 

the upcoming rate setting process. Staff and Director Brecht would like to have this discussion with the 

full Board. 

268

diana
Text Box




