
 

 

 
 

 AGENDA 

Borrego Water District Board of Directors 

Special Meeting  

July 19, 2016 9:00 a.m. 

806 Palm Canyon Drive 

Borrego Springs, CA  92004 

 

 

I. OPENING PROCEDURES 

A. Call to Order 

B. Pledge of Allegiance 

C. Roll Call 

D. Approval of Agenda  

E. Comments from Directors and Requests for Future Agenda Items 

F. Comments from the Public and Requests for Future Agenda Items (comments will be limited to 3 

minutes) 

G. Correspondence: Letter From Ratepayer Steering Committee (3-4) 

 

II. CURRENT BUSINESS MATTERS 

 

A. Review of Special Assessments and Administration Report for Fiscal Year 2016-2017 prepared 

by David Taussig and Associates, Inc. for CFD No. 2007-1 presented by Andrea Roess. (5-6) 

 

B. Discussion and possible approval of RESOLUTION #2016-07-01 RESOLUTION OF THE 

BOARD OF DIRECTORS OF THE BORREGO WATER DISTRICT RESTATING AND 

ADOPTING A STATEMENT OF INVESTMENT POLICY (7-9) 

 

C. Consideration of RESOLUTION NO. 2016-07-02 RESOLUTION OF THE BOARD OF 

DIRECTORS OF THE BORREGO WATER DISTRICT, SAN DIEGO COUNTY, 

CALIFORNIA, LEVYING STANDBY CHARGES AND/OR ACREAGE ASSESSMENTS TO 

DEFRAY THE COST OF OPERATIONS AND MAINTENANCE OF THE DISTRICT AND 

REQUESTING THE LEVY AND COLLECTION OF SAID STANDBY CHARGES AND/OR 

ACREAGE ASSESSMENTS ON LAND WITHIN THE DISTRICT FOR THE FISCAL YEAR 

2016-2017 (10-11) 

 

D. Consideration of RESOLUTION NO. 2016-07-03 RESOLUTION OF THE BOARD OF 

DIRECTORS OF THE BORREGO WATER DISTRICT, SAN DIEGO COUNTY, 

CALIFORNIA, LEVYING STANDBY CHARGES AND/OR ACREAGE ASSESSMENTS TO 

DEFRAY THE COSTS OF OPERATIONS AND MAINTENANCE OF THE DISTRICT, 

AND TO PAY COSTS OF OPERATIONS AND MAINTENANCE FOR IMPROVEMENT 

DISTRICT NO. 1 AND  REQUESTING THE LEVY AND COLLECTION OF SAID 

STANDBY CHARGES AND/OR ACREAGE ASSESSMENTS ON CERTAIN LAND IN 

IMPROVEMENT DISTRICT NO. 1 FOR THE FISCAL YEAR 2016-2017 (12-14) 

 

E. Consideration of RESOLUTION NO. 2016-07-04 RESOLUTION OF THE BOARD OF 

DIRECTORS OF THE BORREGO WATER DISTRICT, SAN DIEGO COUNTY, 

CALIFORNIA, LEVYING CHARGES AND/OR ACREAGE ASSESSMENTS TO DEFRAY 

THE COST OF PROVIDING PEST CONTROL SERVICES BY THE DISTRICT AND 

REQUESTING LEVY AND COLLECTION OF SAID CHARGES AND/OR ACREAGE 

ASSESSMENTS FOR THE FISCAL YEAR 2016-2017 (15-16) 

 

F. Consideration of RESOLUTION NO. 2016-07-05 RESOLUTION OF THE BOARD OF 

DIRECTORS OF THE BORREGO WATER DISTRICT, SAN DIEGO COUNTY, 

CALIFORNIA, LEVYING STANDBY CHARGES AND/OR ACREAGE ASSESSMENTS TO 

DEFRAY THE COST OF OPERATING AND MAINTAINING THE WATER FACILITIES 
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WITHIN IMPROVEMENT DISTRICT NO. 3 OF THE DISTRICT AND REQUESTING THE 

LEVY AND COLLECTION OF SAID STANDBY CHARGES AND/OR ACREAGE 

ASSESSMENTS FOR THE FISCAL YEAR 2016-2017 (17-19) 

 

G. Consideration of RESOLUTION 2016-07-06 RESOLUTION OF THE BOARD OF 

DIRECTORS OF THE BORREGO WATER DISTRICT ACTING AS THE LEGISLATIVE 

BODY OF COMMUNITY FACILITIES DISTRICT NO. 2007-1 OF THE BORREGO 

WATER DISTRICT AUTHORIZING THE LEVY OF SPECIAL TAXES WITHIN 

COMMUNITY FACILITIES DISTRICT NO. 2007-1 FOR THE FISCAL YEAR 2016-2017 

(20-22) 

 

H. Consideration of RESOLUTION 2016-07-07 RESOLUTION OF THE BOARD OF DIRECTORS OF 

THE BORREGO WATER DISTRICT, TEMPORARILY SUSPENDING THE IMPLEMENTATION 

AND ENFORCEMENT OF ORDINANCE NO. 16-01 (WATER CONSERVATION MEASURES) (23-

24) 

 

I. Discussion and possible action on Christmas Circle Park 

 

J. Discussion of Groundwater Sustainability Agency Status (GSA) and Stakeholder review and Comments 

of Memorandum of Understanding (MOU) with the County of San Diego. (25-35)   

 

K. Discussion of draft brief regarding the question of whether there are adequate sustainable production units 

(allowable acre-feet per year [AFY] withdrawals from the basin) available in 2040 under the Sustainable 

Groundwater Management Act (SGMA) constraints in order for the District to serve its existing 

customers and future customers (i.e. un-built lots approved under the County's existing zoning). (36) 
 

L. Discussion regarding the question of whether the US Geological Survey's (USGS) proposal for depth 

dependent water quality sampling is the best (least cost, quickest, most predictive) means for assessing 

whether the SGMA 2040 deadline for reaching a sustainable use of the basin and the Borrego Water 

Coalition's proposed recommendation for the speed at which this target AFY withdrawals by 2040 is 

achieved provides the least risk for avoiding undesirable results for water quality changes that would 

necessitate the District to invest in advanced water treatment in order to continue to deliver potable water 

to its customers in the future. (37-56) 
 

M. Discussion of response from JPIA in regards to the Hypalon Bladder Claim. (57-58) 

 

N. Discussion of potential agenda items for July 27nd  board meeting 

 

III. INFORMATIONAL ITEMS 

 

A. Water Fact Sheet (59) 

 

B. Letter from Board to Harry Ehrlich (60) 

 

C. Draft SGMA Questions & Answers (61-67) 

 

D. Draft Presentation Deck from Director Brecht for discussion purposes regarding District – related 

business risk management issues occasioned by SGMA (68-84) 

 

E. Summary of DUDEK’s work for the District to Date (85-88) 

 

IV. CLOSING PROCEDURE 

The next Regular Meeting of the Board of Directors is scheduled for July 27, 2016 at the Borrego Water 

District 

 

Teleconference site available: 7815 Rush Rose Drive #302 Carlsbad, CA 92009 
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MEMORANDUM 

July 13, 2016 
 
TO: Jerry Rolwing, Borrego Water District  
       
FROM: Andrea Roess, David Taussig & Associates, Inc. 
   
SUBJECT: Borrego Water District Fiscal Year 2016-2017 Levy 
   
 

Below is a summary of the preliminary Fiscal Year (“FY”) 2016-2017 fixed charge levies for 
Borrego Water District as well as the FY 2015-2016 levies for comparison.   
 

Fixed Charge 

FY 15-16
Parcels 
Taxed 

FY 15-16
Tax per 

Parcel 
FY 15-16 

Levy

FY 16-17 
Parcels 
Taxed 

FY 16-17
Tax per 

Parcel 
FY 16-17 

Levy

Water Availability Standby Charge 3,616 $22.80 $82,444.80 3,616 $22.80 $82,444.80

ID No. 1 – Water, Sewer, and Flood Control 706 $66.00 [1] $106,211.55 706 $66.00 [1] $106,211.55

Pest Control Standby Charge 4,718 $2.50 [2] $17,882.50 4,718 $2.50 [2] $17,882.50

ID No. 3 – Water Standby Charge 361 $37.70 [3] $33,722.00 361 $37.70 [3] $33,722.00

   Total NA NA $240,260.85 NA NA $240,260.85

[1] Twenty-seven parcels are taxed at varying rates.  Remaining parcels are taxed at $66.00/parcel.  Based on rates indicated in 
memorandum provided by Raftelis Financial Consultants. 
[2] Three golf course parcels taxed at a total $6,095.00.  Remaining parcels taxed at $2.50/parcel.   
[3] Two parcels owned by “LCDZ Investors, LLC” taxed at a total $20,150.00.  Remaining parcels taxed at $37.70/parcel.   

 
Please see below for a brief explanation for each of the charges shown in the table above.  For 
each charge, the same rates and methodology that were applied in Fiscal Year 2015-2016 were 
used this year to determine the FY 2016-2017 charges.  This memorandum is based on Fiscal 
Year 2015-2016 parcel and ownership data as the final Fiscal Year 2016-2017 County of San 
Diego Assessor’s Roll is not yet available. We will update our analysis with Fiscal Year 2016-
2017 data prior to submitting the charges to the County in August.  In addition, please refer to 
the annual administration report for information regarding the FY 2016-2017 levy for Borrego 
Water District CFD No. 2007-1. 
 
Please see Exhibits A through D enclosed, which lists the assessor’s parcel numbers and levy 
amounts for each of the charges shown in the table above. 
 
WATER AVAILABILITY STANDBY CHARGE (FUND 6415-01) 
 
The funds raised by the Water Availability Standby Charge are used to pay for a share of the 
general administrative costs of the Borrego Water District.  The levy is a per parcel charge 
applied to each parcel within the District except parcels within ID No. 1 (Ram’s Hill) and ID No. 
3 (Deep Well and La Casa del Zorro).  The ID No. 1 share of administrative costs is collected 
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through the ID No. 1 charge (Fund No. 6415-02) while ID No. 3 has a separate standby charge 
(Fund 6415-04). 
 
The amount to be levied for the Water Availability Standby charge this year is calculated as 
follows:  3,616 parcels all of which are charged at $22.80 per parcel for a total of $82,467.60. 
 
ID NO. 1 - WATER, SEWER AND FLOOD CONTROL (FUND 6415-02) 
 
The funds raised by the ID No. 1 Water, Sewer, and Flood Control charge are used to pay for 
administration costs and water, sewer, and flood control services.   
 
The amount to be levied for the ID No. 1 Water, Sewer, and Flood Control charge this year is 
calculated as follows:  679 parcels all of which are charged at $66.00 per parcel for a total of 
$44,814.00 and 27 other parcels charged at varying rates based on a study prepared by Raftelis 
Financial Consultants (“RFC”) dated May 2, 2014 for a total of $61,397.55.   
 
The study describes the rationale for reducing the amount charged to certain non-residential 
parcels, golf course parcels, and other undeveloped parcels based on the current land use 
classifications of the parcels versus what was originally anticipated at the point of time that the 
availability charge was created. 
 
As indicated in the study, RFC concluded that based on benefit, the amount charged to the 
parcels being charged $66.00 per parcel should be increased and that the amount charged to the 
remaining 27 parcels should be decreased.  However, since the District cannot increase a parcel’s 
charge without going through a Proposition 218 ballot proceeding, the District has kept the 
$66.00 per parcel charge unchanged from prior years and decreased the charge for the remaining 
27 parcels beginning in FY 2015-2016.  
 
PEST CONTROL STANDBY CHARGE (FUND 6415-03) 
 
The funds raised by the Pest Control Standby charge are used to pay for eye gnat control services 
(not the biting gnat).   

 
The amount to be levied for the Pest Control Standby charge this year is calculated as follows:  
4,715 parcels all of which are charged at $2.50 per parcel for a total of $11,787.50 and three golf 
course parcels charged varying rates for a total of $6,095.00.   
 
ID NO. 3 WATER STANDBY CHARGE (FUND 6415-04) 
 
The funds raised by the ID No. 3 Water Standby charge are used to establish reserves for system 
improvements related to the water wells and system storage.  The amount to be levied for the ID 
No. 3 Water Standby charge this year is calculated as follows:  360 parcels all of which are 
charged at $37.70 per parcel for a total of $13,572.00 and one parcel owned by “LCDZ 
Investors” (formerly owned by “Copley Press”) charged for a total of $20,150.00. 
 
If you have any questions regarding these charges, please do not hesitate to contact me at (949) 
955-1500.   
taussig-client/BORREGO.SPR/ADMIN/16-17/Levy Memo_01.doc 
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MEMORANDUM OF UNDERSTANDING 

DEVELOPMENT OF A GROUNDWATER SUSTAINABILITY PLAN 

FOR THE BORREGO VALLEY GROUNDWATER BASIN 

 

 This Memorandum of Understanding for the Development of a Groundwater 

Sustainability Plan (“Plan”) for the Borrego Valley Groundwater Basin (“MOU”) is entered 

into and effective this __ day of ________, 2016 by and between the Borrego Water District 

(“District”) and the County of San Diego (“County”).  The District and the County are each 

sometimes referred to herein as a “Party” and are collectively sometimes referred to herein as 

the “Parties.” 

RECITALS 
 

WHEREAS, on September 16, 2014, Governor Jerry Brown signed into law Senate 

Bills 1168 and 1319 and Assembly Bill 1739, known collectively as the Sustainable 

Groundwater Management Act (Act);  

WHEREAS, Act went into effect on January 1, 2015;  

WHEREAS, Act seeks to provide sustainable management of groundwater basins, 

enhance local management of groundwater; establish minimum standards for sustainable 

groundwater management; and provide local groundwater agencies the authority and the 

technical and financial assistance necessary to sustainably manage groundwater;  

WHEREAS, the Parties have each declared to be a Groundwater Sustainability Agency 

(GSA) overlying portions of Borrego Valley Groundwater Basin (Borrego Basin), identified as 

Basin Number 7.24, a Bulletin 118 designated (medium-priority) basin;  

WHEREAS, each Party has statutory authorities that are essential to groundwater 

management and Act compliance;  

WHEREAS, Section 10720.7 of Act requires all basins designated as high- or medium-

priority basins designated in Bulletin 118 be managed under a Plan or coordinated Plans 

pursuant to Act;  

WHEREAS, Section 10720.7 of Act requires all critically over drafted basins be 

managed under a Plan by January 31, 2020;   

WHEREAS, the California Department of Water Resources (DWR) has identified the 

Borrego Basin as critically over drafted;  

WHEREAS, the Parties intend to eliminate overlap of the Parties by collectively 

developing and implementing a single Plan to sustainably manage Borrego Basin pursuant to 

section 10727 et seq. of Act;   

WHEREAS, the Parties wish to use the authorities granted to them pursuant to the Act 

and utilize this MOU to memorialize the roles and responsibilities for developing the Plan; 

WHEREAS, it is the intent of the Parties to complete the Plan as expeditiously as 

possible in a manner consistent with Act and its implementing regulations; 
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WHEREAS, it is the intent of the Parties to cooperate in the successful implementation 

of the Plan not later than the date as required by the Act for the Borrego Basin;  

WHEREAS, the Parties wish to memorialize their mutual understandings by means of 

this MOU; and 

NOW, THEREFORE, in consideration of the promises, terms, conditions, and 

covenants contained herein, the Borrego Water District and the County of San Diego hereby 

agree as follows: 

I. Purposes and Authorities. 

This MOU is entered into by the Parties for the purpose of establishing a cooperative 

effort to develop and implement a single Plan to sustainably manage the Borrego Basin that 

complies with the requirements set forth in the Act and its associated implementing 

regulations.  The Parties recognize that the authorities afforded to a GSA pursuant to Section 

10725 of the Act are in addition to and separate from the statutory authorities afforded to each 

Party individually.  The Parties intend to memorialize roles and responsibilities for Plan 

implementation during preparation of the Plan. 

II. Definitions. 

As used in this Agreement, unless context requires otherwise, the meanings of the terms 

set forth below shall be as follows: 

1. “Act” refers to the Sustainable Groundwater Management Act. 

2. “Advisory Committee” refers to the stakeholder group created in Section III of the 

MOU. 

3. “Core Team” refers to the working group created in Section III of the MOU. 

4. “County” refers to the County of San Diego, a Party to this MOU. 

5. “District” refers to the Borrego Water District, a Party to this MOU. 

6. “DWR” refers to the California Department of Water Resources. 

7. “Effective Date” means the date on which the last Party executes this Agreement. 

8. “Governing Body” means the legislative body of each Party: the District Board of 

Directors and the County Board of Supervisors, respectively. 

9. “Groundwater Sustainability Plan (Plan)” is the basin plan for the Borrego Basin 

that the parties to this MOU are seeking to develop and implement pursuant to the 

Act. 

10. “Memorandum of Understanding (MOU)” refers to this agreement. 

11. “Party” or “Parties” refer to the County of San Diego and Borrego Water District. 

12. “Plan Funding” is the funding necessary for the preparation and implementation of 

the Plan. 

13. “Plan Schedule” includes all the tasks necessary to complete the Plan and the date 
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scheduled for completion. 

14. “State” means the State of California. 

15. “SWRCB” refers to the State Water Resources Control Board. 

16. “Undesirable Result” shall be defined as in the Act Section 10721(x) 1-6 

III. Agreement. 

This section establishes the process for the Borrego Basin Plan Core Team and the 

Advisory Committee. 

1. Establishment and Responsibilities of the Plan Core Team (Core Team). 

a. The Core Team shall jointly develop a coordinated Plan.  The Plan shall 

include, but not be limited to, enforcement measures, a detailed breakdown of 

each Parties responsibilities for Plan implementation, anticipated costs of 

implementing the Plan, and cost recovery mechanisms (if necessary).   

b. The Core Team will consist of representatives from each Party to this MOU 

working cooperatively together to achieve the objectives of the Act.   Core 

Team members serve at the pleasure of their appointing Party and may be 

removed/changed by their appointing Party at any time.  A Party must notify all 

other Parties to this MOU in writing if that Party has removes or replaces Core 

Team members.   

c. Each member of the Core Team shall be responsible for keeping his/her 

respective management and governing board informed of the progress towards 

the development of the Plan and for obtaining any necessary approvals from 

management/governing board.  Each member of the Core Team shall keep the 

other member reasonably informed as to all material developments so as to 

allow for the efficient and timely completion of the Plan. 

d. Each Core Team member’s compensation for their service on the Core Team is 

the responsibility of the appointing Party. 

e. The Core Team shall develop and implement a stakeholder participation plan 

that involves the public and area stakeholders in an Advisory Committee role to 

aid in developing and implementing the Plan.  

f. The Core Team will cooperatively work with the Advisory Committee to 

develop bylaws for the governance of the Advisory Committee.  These bylaws 

are subject to approval by the Core team prior to adoption by the Advisory 

Committee. The Core Team may establish an  appointment process and other 

administrative procedures for the Advisory Committee, in accordance with 

District and County policies intended to promote active participation in local 

government, and requirements to include stakeholders in the development of the 

Plan as established in the Act. 

g. The Core Team will be the primary liaison with the Advisory Committee; and 
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will guide Advisory Committee activities. 

2. Core Team Meetings. 

a. The Core Team will establish a meeting schedule and choice of locations for 

regular meetings to discuss Plan development and implementation activities, 

assignments, milestones and ongoing work progress. 

b. The Core Team may establish and schedule meetings of the Advisory 

Committee to coordinate development and implementation of the Plan. 

c. Attendance at all Core Team meetings may be augmented to include staff or 

consultants to ensure that the appropriate expertise is available. 

3. Establishment and Role of the Advisory Committee 

a. The Parties shall establish an Advisory Committee. The Advisory Committee 

will provide input to the Core Team on Plan development, including providing 

recommendations on basin sustainability measures, and the planning, financing, 

and implementation of the Plan. The Parties will agree on the composition of 

the Advisory Committee and acknowledge that the Advisory Committee must 

meet the requirements established in the Act. 
 

b. Advisory Committee members will not be compensated for activities associated 

with the Advisory Committee, Plan development or any activity conducted 

under this agreement. 

 

c. The Advisory Committee that is formed through this process shall be subject to 

and abide by the California open meeting laws under Government Code sections 

54950 et seq., otherwise known as the “Brown Act,” in order for the Parties to 

accept an Advisory Committee’s recommendations. 

 

d. Meetings of the Advisory Committee shall be held in Borrego Springs, CA. 

 

IV. Interagency Communication. 

1. To provide for consistent and effective communication between parties, each Party 

agrees that a single member from each Party’s Core Team will be their central point 

of contact on matters relating to this MOU. Additional representatives may be 

appointed to serve as points of contact on specific actions or issues. 

2. The Core Team shall appoint a single representative to communicate actions 

conducted under this agreement to DWR.  The appointee shall not communicate 

formal actions or decisions without prior written approval from the Core Team.  

This is not intended to discourage informal communications between the Parties 

and DWR.   

V. Roles and Responsibilities of the Parties. 

1. The Parties are responsible for developing a coordinated Plan that meets the 
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requirements of the Act. 

2. The Parties will jointly establish their roles and responsibilities for implementing a 

coordinated Plan for the Borrego Basin in accordance with the Act.   

3. The Parties will jointly work in good faith and coordinate all activities to meet the 

objectives of this MOU. The Parties shall cooperate with one another and work as 

efficiently as possible in the pursuit of all activities and decisions described in the 

MOU.   

4. Each of the Parties will provide expertise, guidance, and data on those matters for 

which it has specific expertise or statutory authority, as needed to carry out the 

objectives of this MOU.  Further development of roles and responsibilities of each 

Party will occur during Plan development.  

5. After execution of this MOU as soon as reasonably possible, the Core Team shall 

mutually develop a timeline that describes the anticipated tasks to be performed 

under this MOU and dates to complete each task (Plan Schedule); and scope(s) of 

work and estimated costs for Plan development. The Plan Schedule will allow for 

the preparation of a legally defensible Plan acceptable to the Parties and include 

allowances for public review and comment, and approval by governing boards prior 

to deadlines required in the Act.  Due to the critical nature of the Borrego Basin 

overdraft, both Parties shall make every effort to complete the draft Plan as soon as 

possible but no later than July 1, 2019. The Plan Schedule shall become part of this 

MOU through reference.  The Plan Schedule will be referred and amended as 

necessary to conform to developing information, permitting, and other 

requirements.  Therefore, this Plan Schedule may be revised from time to time upon 

mutual agreement of the Core Team. Costs shall be funded and shared as outlined in 

Section VI. 

6. The Parties recognize that they may disagree as to the composition of the Plan 

and/or the timelines/methods for implementing the Plan.  In the event that the 

Parties have attempted, in good faith, to resolve the matter on their own and are 

unsuccessful, the Parties agree to jointly seek to use the non-binding mediation 

services provided by the DWR to address disputes arising under the Act, to the 

extent that such services are available.  If non-binding mediation from the DWR is 

not available or if either Party believes it would be more useful to consult with the 

State Water Resources Control Board (“SWRCB”), the Parties agree to request non-

binding mediation from the Chair of the SWRCB or another Member designated by 

the Chair who is acceptable to both Parties. The Parties recognize that the failure to 

timely complete a Plan or to achieve any of the other milestones in the Act may 

result in intervention by the SWRCB. 

VI. Contracting and Funding for Plan Development. 

1. The Parties shall mutually develop a scope of work, budget, cost sharing agreement 

and cost recovery plan (“Plan Funding”) for the work to be undertaken pursuant to 

this MOU. The Plan Funding shall be included and adopted in the final Borrego 
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Basin Plan.  Both the budget and cost sharing agreement shall be determined prior 

to any substantial financial expenditures or incurrence of any financial obligations 

related to consultant costs. 

2. Specifically, to fulfill the requirements of the Act, the Core Team will jointly 

prepare and agree upon a scope of work for the consultants needed to prepare the 

Plan. The Parties agree that any work contracted for the purpose of developing the 

Plan shall be a cooperative effort.   

3. The County shall hire consultant(s) to complete required components of the Plan. 

The contracting shall be subject to the County’s competitive bid process and be 

subject to auditing by the County’s Auditor and Controller.  

4. Within the parameters of the County’s contracting regulations, policies and 

procedures, the Core Team will be cooperatively involved in the evaluation, 

selection and oversight of the consultant(s). 

5. Each Party is free to retain other consultants for its own purposes and at its own 

cost, provided that each Party consults with the other Party before conducting such 

work.  The scope of any such work may not conflict with or duplicate work 

performed under this MOU.  Nothing in this agreement prohibits either Party from 

exercising its statutory authorities afforded to each Party individually. 

6. The Parties agree that each Party will bear its own staff costs to develop the Plan. 

VII. Approval. 

1. The Parties agree to make best efforts to adhere to the required Plan Schedule and 

will forward a final Borrego Basin Plan to their respective governing boards for 

approval and subsequent submission to DWR for evaluation as provided for in Act.  

2. Approval and amendments will be obtained from the District Board of Directors 

prior to submission to the County Board of Supervisors.   

3. Each Governing Board retains full authority to approve, amend, or reject the 

proposed Plan, provided the other Governing Board subsequently confirms any 

amendments, but both Parties also recognize that the failure to adopt and submit a 

Plan for the Basin to DWR by January 31, 2020 risks allowing for state intervention 

in managing the Basin.  

4. The Parties agree that they will use good-faith efforts to resolve any issues that one 

or both Governing Boards may have with the final proposed Plan for the Basin in a 

timely manner so as to avoid the possibility of state intervention.  An amendment to 

this MOU is anticipated upon acceptance of the Borrego Basin Plan by both 

Governing Boards.  

VIII. Staffing. 

Each Party agrees that it will devote sufficient staff time and other resources to actively 

participate in the development of the Plan for the Basin, as set forth in this MOU. 
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IX. Indemnification. 

1. Claims Arising From Sole Acts or Omissions of County.   

The County of San Diego (County) hereby agrees to defend and indemnify the 

District, its agents, officers and employees (hereinafter collectively referred to in 

this paragraph as “District”), from any claim, action or proceeding against District, 

arising solely out of the acts or omissions of County in the performance of this 

MOU.  At its sole discretion, District may participate at its own expense in the 

defense of any claim, action or proceeding, but such participation shall not relieve 

County of any obligation imposed by this MOU.  The District shall notify County 

promptly of any claim, action or proceeding and cooperate fully in the defense. 

2. Claims Arising From Sole Acts or Omissions of the District. 

The District hereby agrees to defend and indemnify the County of San Diego, its 

agents, officers and employees (hereafter collectively referred to in this paragraph 

as 'County') from any claim, action or proceeding against County, arising solely out 

of the acts or omissions of District in the performance of this MOU.  At its sole 

discretion, County may participate at its own expense in the defense of any such 

claim, action or proceeding, but such participation shall not relieve the District of 

any obligation imposed by this MOA.  County shall notify District promptly of any 

claim, action or proceeding and cooperate fully in the defense. 

3. Claims Arising From Concurrent Acts or Omissions. 

The County of San Diego (“County”) hereby agrees to defend itself, and the District 

hereby agrees to defend itself, from any claim, action or proceeding arising out of 

the concurrent acts or omissions of County and District.  In such cases, County and 

District agree to retain their own legal counsel, bear their own defense costs, and 

waive their right to seek reimbursement of such costs, except as provided in 

paragraph 5 below. 

4. Joint Defense. 

Notwithstanding paragraph 3 above, in cases where County and District agree in 

writing to a joint defense, County and District may appoint joint defense counsel to 

defend the claim, action or proceeding arising out of the concurrent acts or 

omissions of District and County.  Joint defense counsel shall be selected by mutual 

agreement of County and District.  County and District agree to share the costs of 

such joint defense and any agreed settlement in equal amounts, except as provided 

in paragraph 5 below.  County and District further agree that neither party may bind 

the other to a settlement agreement without the written consent of both County and 

District. 

5. Reimbursement and/or Reallocation. 

Where a trial verdict or arbitration award allocates or determines the comparative 

fault of the parties, County and District may seek reimbursement and/or reallocation 

of defense costs, settlement payments, judgments and awards, consistent with such 

comparative fault. 
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X. Litigation. 

In the event that any lawsuit is brought against either Party based upon or arising out of 

the terms of this MOU by a third party, the Parties shall cooperate in the defense of the action.  

Each Party shall bear its own legal costs associated with such litigation. 

XI. Books and Records. 

Each Party shall have access to and the right to examine any of the other Party’s 

pertinent books, documents, papers or other records (including, without limitation, records 

contained on electronic media) relating to the performance of that Party’s obligations pursuant 

to this Agreement, providing that nothing in this paragraph shall be construed to operate as a 

waiver of any applicable privilege. 

XII. Notice. 

All notices required by this Agreement will be deemed to have been given when made 

in writing and delivered or mailed to the respective representatives of County and the District 

at their respective addresses as follows: 
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For the District: 

 

General Manager 

Borrego Water District 

PO Box 1870 

806 Palm Canyon Drive 

Borrego Springs, CA 92004 

 

For the County: 

 

San Diego County  

Administrative Officer 

San Diego County 

1600 Pacific Highway 

San Diego, CA 92101 

 

With a copy to:  

 

David Aladjem 

Downey Brand LLP 

621 Capitol Mall, 18th Floor 

Sacramento, CA 95814 

With a copy to: 

 

Justin Crumley, Senior Deputy 

Office of County Counsel 

1600 Pacific Highway, Rm 355 

San Diego, CA 92101 

 
 Any party may change the address or facsimile number to which such communications 

are to be given by providing the other parties with written notice of such change at least fifteen 

(15) calendar days prior to the effective date of the change. 

 All notices will be effective upon receipt and will be deemed received through delivery 

if personally served or served using facsimile machines, or on the fifth (5th) day following 

deposit in the mail if sent by first class mail. 

XIII. Miscellaneous. 

1. Term of Agreement.  This MOU shall remain in full force and effect until the date 

upon which the Parties have both executed a document terminating the provisions 

of this MOU. 

2. No Third Party Beneficiaries.  This Agreement is not intended to, and will not be 

construed to, confer a benefit or create any right on a third party, or the power or right 

to bring an action to enforce any of its terms. 

3. Amendments.  This Agreement may be amended only by written instrument duly 

signed and executed by the County and the District. 

4. Compliance with Law.  In performing their respective obligations under this MOU, 

the Parties shall comply with and conform to all applicable laws, rules, regulations 

and ordinances. 

5. Jurisdiction and Venue.  This MOU shall be governed by and construed in 

accordance with the laws of the State of California, except for its conflicts of law 

rules.  Any suit, action, or proceeding brought under the scope of this MOU shall be 

brought and maintained to the extent allowed by law in the County of San Diego, 

California. 
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6. Waiver.  The waiver by either party or any of its officers, agents or employees, or 

the failure of either party or its officers, agents or employees to take action with 

respect to any right conferred by, or any breach of any obligation or responsibility 

of this Agreement, will not be deemed to be a waiver of such obligation or 

responsibility, or subsequent breach of same, or of any terms, covenants or 

conditions of this Agreement, unless such waiver is expressly set forth in writing in 

a document signed and executed by the appropriate authority of the County and the 

District. 

7. Authorized Representatives.  The persons executing this Agreement on behalf of 

the parties hereto affirmatively represent that each has the requisite legal authority 

to enter into this Agreement on behalf of their respective party and to bind their 

respective party to the terms and conditions of this Agreement.  The persons 

executing this Agreement on behalf of their respective party understand that both 

parties are relying on these representations in entering into this Agreement. 

8. Successors in Interest.  The terms of this Agreement will be binding on all 

successors in interest of each party. 

9. Severability.  The provisions of this Agreement are severable, and the adjudicated 

invalidity of any provision or portion of this Agreement shall not in and of itself 

affect the validity of any other provision or portion of this Agreement, and the 

remaining provisions of the Agreement shall remain in full force and effect, except 

to the extent that the invalidity of the severed provisions would result in a failure of 

consideration or would materially adversely affect either party’s benefit of its 

bargain.  If a court of competent jurisdiction were to determine that a provision of 

this Agreement is invalid or unenforceable and results in a failure of consideration 

or materially adversely affects either party’s benefit of its bargain, the parties agree 

to promptly use good faith efforts to amend this Agreement to reflect the original 

intent of the parties in the changed circumstances. 

10. Construction of Agreement.  This Agreement shall be construed and enforced in 

accordance with the laws of the United States and the State of California. 

11. Entire Agreement. 

a. This Agreement constitutes the entire agreement between the County and the 

District and supersedes all prior negotiations, representations, or other 

agreements, whether written or oral. 

b. In the event of a dispute between the parties as to the language of this 

Agreement or the construction or meaning of any term hereof, this Agreement 

will be deemed to have been drafted by the parties in equal parts so that no 

presumptions or inferences concerning its terms or interpretation may be 

construed against any party to this Agreement. 
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IN WITNESS WHEREOF, the parties hereto have set their hand on the date first above 

written. 

 

BORREGO WATER DISTRICT COUNTY OF SAN DIEGO,  

 a political subdivision of  

 the State of California 

 

 

By:  By:  

 Beth A. Hart Clerk of the Board of Supervisors 

 President, Board of Directors 

 

 

 

 

APPROVED AS TO FORM AND LEGALITY 

BY COUNTY COUNSEL 

 

 

 By:  

 Senior Deputy 
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