
 

 AGENDA 
Borrego Water District Board of Directors 

Special Meeting 
March 18, 2014, 9:00 a.m. 
806 Palm Canyon Drive 

Borrego Springs, CA  92004 
 
 

I. OPENING PROCEDURES 
A. Call to Order 
B. Pledge of Allegiance 
C. Roll Call 
D. Approval of Agenda  
E. Comments from Directors and Requests for Future Agenda Items 
F. Comments from the Public and Requests for Future Agenda Items (comments will be limited to 3 

minutes) 
 

 
II. CURRENT BUSINESS MATTERS  

A. Discussion and possible action on updating the Borrego Valley Groundwater 
Management Plan 

1. Discussion of stakeholder interview process 
2. Final review of the agenda for the Town Hall meeting scheduled for March 27th (2) 
3. Outline for the General Manager presentation of the Town Hall meeting (3) 

 
B. Discussion and possible approval of Genus L.P request for water credits on Pepper Farm 

property 
 

C. Discussion and possible approval RESOLUTION 2013-03-02 OF THE BOARD OF 
DIRECTORS OF THE BORREGO WATER DISTRICT, SAN DIEGO COUNTY, 
CALIFORNIA, REMOVING CERTAIN CHARGES FROM COMMUNITY FACILITY 
DISTRICT No. 2007-1 (Montesoro) 
 

D. Discussion and possible action on delegating authority to the General Manager to execute 
Bill of Sale documents for Water Credits sales. 
 

E. Report from General Manager on Borrego Valley water usage (4-8) 
 
F. Report from General Manager on District Production Well Water Quality (9-10) 
 
G. Review of recorded Groundwater Easement regarding Viking Parcel 2 (11-18) 

 
H. Report from General Manager on progress of T2 Agreement implementation 
 
I. Discussion of April meetings 

 
J. Presentation from Legal Counsel regarding Community Facilities Districts (10:30 am) 

(19-24) 
 
K. Discussion of potential agenda items for March 26nd board meeting 

 
III. CLOSING PROCEDURE 

The next Regular Meeting of the Board of Directors is scheduled for March 26, 2014, 9:00 AM at the Borrego 
Water District. 
Town Hall Meeting scheduled for March 27, 2014, 4:00 PM at the Performing Arts Center, 590 Palm Canyon 
Drive, Borrego Springs. 

 

Agenda:  March 18, 2014 
 All documents available for public review are on file with the District’s secretary located at 806 Palm Canyon Drive, Borrego Springs, CA   92004         1 
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Borrego Water District 
Community Facilities District Presentation 

March 2014 
 
Introduction 
 
At the request of General Manager Jerry Rolwing, our office has prepared a summary 
on communities facility district (“CFD”) law and the characteristics of Community 
Facilities District No. 2007-01 (Montesoro) (“Montesoro CFD”) approved by the Borrego 
Water District (“District”) in 2007.  The first section covers the Mello-Roos Community 
Facilities Act of 1982, including voting, authorized facilities and services, formation, tax 
levying and collection, tax exemptions, changes or dissolution, and bond issuance.  The 
second section reviews the Montesoro CFD and the District’s continuing responsibilities.  
At the end of the workshop, we will have time for any questions from Board Members. 
 
1. Mello-Roos Community Facilities Act of 1982  
 
The Mello-Roos Community Facilities Act of 1982 (“Act”) provides a means of financing 
public facilities, infrastructure and services, particularly in relation to new development.  
Mello-Roos established districts, otherwise known as CFDs, authorize local agencies, 
including the District, to form CFDs to finance broad categories of public facilities and 
services through imposing special taxes.  The procedures to establish a CFD include 
adopting an initial resolution, noticing landowners or residents, a public hearing, a vote 
by the legislative body to put the issue on the ballot and an election requiring 2/3 voter 
approval. 
 

(A)  Voting Process  
 
Although public agencies technically propose CFDs and put them to a vote, CFDs are 
generally initiated when developers apply to build projects.  At least 2/3 of the voters 
must support the CFD in order for it to pass.  Since this is a high threshold, CFDs are 
usually imposed in the development context where the property owner is often the sole 
landowner, and before the developments are inhabited. 
 
The voting process depends on the number of persons in the proposed CFD.  If there 
are at least 12 persons registered to vote in the CFD territory, then the vote shall be by 
the registered voters of the proposed CFD.  If there are less than 12 registered voters, 
then the landowners in the proposed CFD vote. There is a procedural right to a hearing, 
but the landowners generally waive that right to expedite the CFD formation process. 
 

(B)  Authorized Facilities 
 
CFDs may be used to finance the purchase, construction, improvement, expansion or 
rehabilitation of property with an estimated useful life of five or more years.  The 
permitted facilities include: 
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o Park, recreation, and open space facilities; 
o School sites and buildings; 
o Libraries; 
o Child care facilities; 
o Water transmission and distribution facilities; 
o Natural gas pipeline facilities; 
o Telephone, electrical, and cable television facilities; 
o Real or other tangible property for flood and storm protection services; and 
o Any other governmental facilities that the legislative body creating the district is 

authorized to contribute revenue to, construct, own, or operate. 

CFDs may also pay to bring buildings in compliance with seismic safety or for removal 
or remediation of hazardous substances. 
 

(C)  Authorized Services 
  
Subject to some restrictions, CFDs may also be used to finance certain services, 
including; 

o Police protection services, including the provision of services for jail or other 
detention facilities; 

o Fire protection and suppression services; 
o Ambulance and paramedic services; 
o The operation and maintenance of flood and storm protection services; 
o Cleanup of hazardous substances; 
o Recreation services, library services, and the operation and maintenance of 

museums and cultural facilities; 
o Maintenance and lighting of parks, parkways, streets, roads, and open spaces; 

and 
o Maintenance of elementary and secondary school sites and structures. 

However, CFDs approved by a landowner vote may only support services to the extent 
they are in addition to those that that existed at the time the CFD was created.  

 
(D)  Formation 

 
Following a successful vote by the CFD electorate or landowners, the CFD must record 
a notice of special tax lien against the land within the CFD.  This recordation must take 
place within 15 days if landowners voted or within 90 days if approved by resident 
voters.  After the recordation date, all persons are considered to have tax lien notice. 

 
(E) Tax Levying 

 
An ordinance must be adopted to levy the CFD special tax.  The tax may be adjusted 
annually by resolution.  In terms of developing the formula for the special tax, it must be 
apportioned in a fair and reasonable manner, but cannot be based on the assessed 
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value of land.  The CFD tax may be apportioned on the basis of benefit to real property, 
but this is not a requirement.  The most appropriate method to establish the special tax 
on each parcel is by engaging an “assessment engineer,” and other professionals.  
After tax vote approval, the legislative body may levy the tax in any amount up to the 
rate authorized in the resolution of approval. 
 

(F) Tax Collection 
 
After the tax is levied, it is collected twice a year along with the property tax.  The same 
penalties, foreclosure procedures and sale and lien priorities in the event of a 
delinquency that apply to ad valorem property taxes also apply to CFD special taxes.  
The public agency has the option of direct billing the tax rather than using the property 
tax bill.  This is sometimes used when the CFD tax is imposed after the county tax roll 
deadline.  
 

(G)  Exemptions to CFD Special Tax 
  

Federal, state and local government properties are exempt from CFD taxes unless the 
entity has obtained the property after the tax has already been imposed.  However, a 
public agency may participate as a landowner in the CFD formation and subject itself to 
the tax if it meets some requirements, including (1) it states in the proceedings its land 
is intended to transfer to private ownership, (2) it states in the proceedings its land will 
be subject to the special on the same basis as private property in the CFD, and (3) it 
waives any defense based on public ownership to any action to foreclose on the 
property based on nonpayment. 
 

(H) Changes or Dissolution 
 

After the formation of the CFD and imposition of the special tax, changes may be made 
to the services or facilities, maximum special tax amount and types of new special tax 
authorized.  These changes require a process similar to CFD formation, including initial 
resolution adoption, notice to residents or landowners, a public hearing, legislative body 
vote to put it on the ballot and an election requiring voter approval.  
 
By ordinance, the legislative body may also dissolve an existing CFD upon determining 
(1) the CFD is not obligated to pay any outstanding debt, and (2) the CFD has no 
authorization to levy any special tax. This usually only occurs when all of the payment 
obligations to the CFD have been satisfied.  
 

(I) Issuance and Limitations of Bonds 
 

Bonds may be issued by the CFD to secure the levy of special taxes to finance 
authorized facilities, but may not be issued to fund authorized services.  The bond 
proceedings are generally done concurrently with the CFD formation.  Similar to CFD 
formation, the bond issuance must be approved by 2/3 of those voting.  The legislative 
body must determine prior to the bond sale that the real property value subject to the 
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special tax to pay the debt service on the bonds meets the value to debt requirement, 
unless a limited exception applies.  Despite this value to debt requirement, the 
legislative body may still proceed with the issuance by a four-fifths vote of its members 
for public policy reasons. CFD bonds have the same force, value and use as bonds 
issued by municipalities.  The interest on CFD bonds is exempt from state tax and often 
exempt from federal tax.  
 
2.  Community Facilities District No. 2007-1 (Montesoro) 
 
In March of 2007 the District adopted a resolution of intention to establish the 
Community Facilities District No. 2007-1 (Montesoro) of Borrego Water District and to 
incur bonded indebtedness.  In April of 2007 the Montesoro CFD was formed and an 
election was held at which time the qualified electors, who were the owners of the land 
in Montesoro CFD authorized the incurrence of bonded indebtedness up to a maximum 
of $11,000,000 in order to pay for certain improvements and to refund debt of a pre-
existing CFD (Community Facilities District No. 95-1 of the Borrego Water District) 
(“CFD No. 95-1”).  CFD No. 95-1 bonds were previously issued to refund prior general 
obligation bonds of the District issued for its Improvement District No. 1, the proceeds of 
which were used to finance the acquisition of existing water, sewer, and flood control 
facilities by the District for Improvement District No. 1.  These same facilities currently 
serve the Montesoro CFD. 
 

(A) Montesoro CFD 2007 Special Tax Bonds 
 
The Montesoro CFD thereafter issued $9,220,000 of its 2007 Special Tax Bonds 
(“Bonds”).  The Bonds paid off the CFD NO. 95-1 bonds, and paid for costs of issuance.  
The Bonds remain outstanding and (as a result of the property owner election in April of 
2007) were levied as special taxes on each of the taxable properties within Montesoro 
CFD (“Special Tax”).  The levy of the Special Tax on each taxable property is based on 
a rate and method of apportionment of the Special Tax, approved by the qualified 
electors at the time that the bonds were approved at the election.  The Special Tax is 
assessed on each taxable property along with all other taxes in the county, are collected 
by the San Diego County Tax Collector, and thereafter used for administrative expenses 
of the Montesoro CFD and the payment of interest and principal on the Bonds. 
 

(B) Pledge of Special Taxes to Payment of Bonds 
 
In order to issue the Bonds the Montesoro CFD had to agree to certain covenants, or 
promises, to the owners of the Bonds (“Bond Owners”).  The most important of these 
covenants are (1) to make certain that no actions of the Montesoro CFD are taken that 
will make the interest on the Bonds taxable under federal and state income tax laws; (2) 
to pledge that it will levy and collect the Special Tax from each of the taxable properties 
in an amount sufficient to pay administrative costs for the collection and payment of 
principal and interest; and (3) to foreclose on such taxable properties in default in the 
payment of the Special Tax, in order to protect the Bond Owners. 
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The pledge described in clause (2), above, is to secure the financial obligations of 
Montesoro CFD required under the Bond Indenture for the Bonds.  In other words, to 
have money to pay administrative costs and to collect and remit to a trustee, U.S. Bank 
National Association (“Trustee”) sufficient moneys for the Trustee to make semi-annual 
payments of interest, and annual payments of principal, to the Bond Owners.  The “net 
taxes” are considered the “security” to the Bond Owners.  “Net taxes” are, essentially, 
the amount of the Special Tax collected, less the administrative costs of Montesoro 
CFD (Capped at $60,000), plus any interest earned on investments and any procedures 
resulting from the foreclosure of properties as required by clause (3), above. 
 

(C)  Acquisition of Tax-defaulted Properties and Project by T2 Borrego 
 

As a result of recessionary conditions many of the owners of the taxable properties 
defaulted on the payment of the Special Tax assessments.  This led to the foreclosure, 
by Montesoro CFD, on these tax-defaulted properties in order to protect the Bond 
Owners, so that they would continue to receive semi-annual payments of interest, and 
annual payments of principal, for the Bonds that they own. 
 
As you are aware, T2 Borrego, the new developer of the properties within Montesoro 
CFD, acquired the foreclosed properties (including the properties forming a part of the 
commercial development and golf courses) from the original developer.  An entity 
affiliated with T2 Borrego (“Affiliated Entity”) is under contract to purchase the Bonds 
from the original Bond Owner.  (The original Bond Owner was an investment banking 
firm that used the Bonds as assets in its portfolio.  By retaining all of the Bonds it was 
able to strike a deal to sell the Bonds to the Affiliated Entity upon terms and conditions 
satisfactory to each.) 
 
The Bonds remain outstanding; however, because the Affiliated Entity will own them, 
Montesoro CFD’s covenants will be  to collect the special taxes from the property 
owners (many of whom are T2 Borrego) and to remit them to the Trustee to pay the 
Bond Owner (i.e., the Affiliated Entity).  T2 Borrego has agreed with the District that if all 
foreclosure proceedings (as they relate to their newly-acquired properties) are 
terminated, that it will waive the covenant to foreclose on the tax-defaulted properties at 
this time; that it will begin to keep each of its properties current with future payments of 
the Special Taxes applicable to its properties; and will make certain that administrative 
costs incurred by Montesoro CFD will be met, if there is any shortfall.    This assures 
Montesoro CFD, other property owners, and the District, that the continued assessment 
of Special Taxes will not be adversely affected by the termination of foreclosure 
proceedings affecting the T2 Borrego’s properties.  The specific means of resolving 
existing defaults, and making the Bonds “current,” (as anticipated by the District and T2 
Borrego), has not yet been determined, but it will likely involve making Montesoro CFD 
“whole,” and removing the “default” issues currently attributed to the tax-defaulted 
properties and, therefore, T2 Borrego. 
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           (D)  Future Obligations of Montesoro CFD 
 
The obligations of Montesoro CFD, under the Indenture, and the other Bond 
documents, remain in full force and effect.  Montesoro CFD will continue to levy and 
(through the County Tax Collector) collect the Special Tax on each taxable property; the 
County will continue to remit the “net” proceeds of the Special Tax to the Trustee; and 
foreclose on any tax-defaulted property.  It is our belief that the Affiliated Entity might 
one day divest itself of the Bonds; therefore it is important for Montesoro CFD and the 
District to continue to comply with the covenants under the Bond documents. 
 

(E) Continuing District Responsibilities 
 

The District has continuing responsibilities after formation of the Montesoro CFD. These 
primarily relate to the repayment of the Bonds.  First and foremost in continuing 
responsibilities is compliance with those same covenants as described above.  Other 
covenants include the District’s ongoing obligation to timely fix and assess the Special 
Tax, and to remain responsible for making certain that all actions are performed in order 
to timely collect the Special Tax each year.  Second, the Board of a CFD is obligated to 
protect the flow of revenue, especially where it might result in the loss of tax revenues 
sufficient to meet Montesoro CFD’s obligations for the payment of administrative costs, 
and principal and interest on the Bonds.  Accordingly, when there is outstanding debt on 
a parcel in a CFD, then the Board is obligated to bring an action in superior court to 
foreclose the lien of special tax, and must do so not later than four years after the due 
date of the last installment of principal thereof.  Generally, foreclosure actions should 
include a demand for payment of all special taxes, interest, penalties, costs, fees and 
other charges that are delinquent.  If the property is sold for less than the total amount 
necessary to redeem plus costs, then the remaining amount may be added as 
postjudgment delinquencies against the property or the District may pursue a new 
foreclosure action against the property. 
 
If the Board (acting on behalf of Montesoro CFD) fails or refuses to act consistent with 
the covenants existing under the Bond documents the Trustee, on behalf of the Bond 
Owners, may seek a court order to compel the Board to act as required under the bond 
documents.  The court, in such a proceeding, would award the Trustee attorneys’ fees 
and costs incurred by the Trustee in enforcing the Indenture or any of the other 
applicable Bond documents.  
 
Once the Bonds are redeemed the covenants described above are no longer in effect.  
At that point, and as  noted above, the District may then initiate changes to the 
Montesoro CFD regarding the services or facilities, maximum special tax amount or new 
types of tax to be imposed.  However, the District must undergo similar processes to 
CFD formation to undertake such changes.  This process is somewhat uncommon and 
is usually initiated at the request of the property owners.  Once all of the Montesoro 
CFD debt obligations have been satisfied and there is no authorization to levy any 
special tax, the District should then take action to dissolve the Montesoro CFD.   
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